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The  Valuation  of  Railroad  Right  of  Way 

No.  3 


nt/  mc/W  o/  Valuing  right  of  way  which  disregards  that  element  of 
value  arising  from  the  extent  of  the  demand  for  its  use,  past, 
present  and  prospedive^  is  confiscaiory,  and  the  sole  function 
of  courts  in  rate  nuking  cases  is  to  prevent  confiscation. 

There  is  a  very  active  class  of  persons  who  entertain  the 
view  that  in  rate  making  the  basis  upon  which  returns  should 
be  allowed  is  the  cash  investment  actually  made  in  the  con- 
struction and  creation  of  the  property  used  in  the  public 
service.  This  view  was  explicitly  stated  by  Commissioner 
Clements  of  the  Interstate  Commerce  Commission  in  his 
statement  before  the  Committee  on  Interstate  and  Foreign 
Commerce  of  the  House  of  Representatives  on  February  15th. 
1 9 12,  the  Committee  then  being  engaged  in  considering  the 
bill  which  with  modifications  and  amendments  finally  became 
the  present  Valuation  Act,  Section  19-a  of  the  Act  to 
Regulate  Commerce.  At  page  209  of  the  report  of  the  hear- 
ings before  the  Senate  and  House  of  Representatives,  he  says : 

"Now,  speaking  for  myself,  1  think  it  is  sound  justice 
and  law  that  as  a  basis  for  constUutional  earnings  a  fair 

return  on  the  vahie  of  the  property  means,  generally 
sjicaking.  a  fair  return  on  the  investment  actually  made, 
originally  and  subsequently." 

This  thought  was  in  the  mind  of  Commissioner  Meyer  in 
making  his  statement  before  the  same  Committee  on  the  16th 
day  of  February,  1912,  although  he  does  not  commit  himself 

personally  to  it.    On  page  230  of  the  same  report  the  Com- 

missioiier  says: 

"lUit  llicrc  is  an  clenicnt,  and  one  that  if  the  Inter- 
state Commerce  Commission  is  to  make  this  investiga- 
tion you  gentlemen  will  have  to  give  us  some  instruc- 


tions  upon.  1  think,  namely,  how  to  treat  [property  that 
was  originally  donated,  and  what  to  do  with  the  a(h'ance 
in  the  value  of  railway  property  dne  to  the  development 
of  the  community.  That  is  directly  involved  in  the  ques- 
tion of  physical  valuation." 

Professor  John  R.  Commons,  of  Wisconsin,  who,  I  think 
it  may  be  fairly  said,  was  the  principal  witness  before  the 
Senate  Committee  on  Interstate  Commerce  during  the  hearings 
upon  the  valuation  bill,  made  an  elaborate  argument  touching 

the  principles  whicli 

to  the  public  and  especially  concerning  tlie  basis  of  the  returns 
to  which  railroads  are  entitled.    At  page  lOO  of  the  report 

he  says : 

"In  other  words,  the  amount  of  value  on  which  the 
company  is  entitled  to  earn  a  profit  is  the  amount  of  its 
real  or  reasonable  investment— the  amount  which  the 
owners  have  taken  out  of  their  own  pockets,  which  they 
might  have  invested  elsewhere  under  fair  competitive 
conditions  and  secured  thus  a  fair  competitive  return. 
But  if  the  public  has  paid  a  higher  rate,  and  that  higher 
rate  has  gone  into  the  new  construction  of  physical 
property,  tliat  excess  of  the  inventory  value  of  the  physi- 
cal property  does  not  represent  a  credit  on  the  side  of 
the  conipan\  against  the  public,  but  represents  a  contri- 
bution which  the  public  has  made  toward  the  physical 
property." 

The  Interstate  Commerce  Commission  in  its  opinion  in 
the  Advances  in  Rates  Cases,  Western  Case  (20  I.  C.  C.  Rep., 
307)  speaking  of  the  same  matter,  on  page  347,  says: 

"Perhaps  the  nearest  approximation  to  the  fair  stand- 
ard (for  a  basis  upon  which  to  compute  the  return)  is 
that  of  bona  fide  investment — ^the  sacrifice  made  by  the 
owners  of  the  property — considering  as  ])art  of  the  in- 
vestment any  shortage  of  return  that  there  may  l)e  in 
the  early  years  of  the  enterprise.  Upon  this,  taking  the 
life  history  of  the  road  through  a  number  of  years,  its 
promoters  are  entitled  to  a  reasonable  return.  This, 
however,  manifestly  is  limited;  for  a  return  should  not 
be  given  upon  wastefulness,  mismanagement,  or  poor 
judgment,  and  always  there  is  present  the  restriction  that 
no  more  than  a  reasonable  rate  shall  be  charged." 

So  on  jiage  334  of  the  same  case  it  is  said: 

"It  wouid  appear  that  one  of  the  problem.s  of  the  future 


in  railroad  regulation  is  to  discover  the  machinery  by 
which  the  railroad  may  justly  take  to  itself  (7;;  adequate 
return  for  the  investment  which  its  stockholders  have 
made  and  share  with  the  community  the  advantages  of 
the  surplus  which  it  creates." 

So  in  discussing  the  case  of  the  Burlington  road  in  the 

same  opinion  at  page  337  the  Commission  says: 

*'When  asked  by  the  Government  to  explain  why  it 
has  increased  its  charges,  its  reply  is  that  it  has  a  right 
to  do  so  because  it  is  not  now  receiving  a  fair  return  upon 

the  value  of  the  property  which  it  uses;  value  being 
estimated  cost  of  reproduction.  This  leads  to  a  few 
questions:  (i)  What  did  tlie  Turlington  road  cost  those 
who  built  it?  (2)  What  is  its  present  value?  (3)  Whence 
came  this  value?  (4)  Is  such  increase  in  value  a  basis 
for  increase  in  rates?" 

The  discussion  which  follows  these  queries,  extending  as 

it  does  over  several  pages,  is  too  long  to  quote,  but  it  is  an 
interesting  example  of  the  views  which  are  put  forward  upon 
this  subject. 

.  So  in  the  Eastern  Case  at  page  269  of  the  same  volume 
of  reports  may  be  found  the  following: 

'*Tlie  President  of  the  Pennsylvania  Company  testified 
that  since  1887  his  company  had  ]:»ut  into  tlie  Pennsyl- 
vania Lines  east  of  Pittsburgh  $262,000,000  from  earn- 
ings. During  all  that  time  this  company  has  also  paid 
to  its  stockholders  munificent  dividends.  Now,  to  whom 
belongs  this  $262,000,000,  a  sum  which,  according  to  the 
statistical  report  of  the  Pennsylvania  Railroad  Company 
to  tliis  Commission  for  the  year  en(hng  June  30,  1()to, 
equals  nearly  two-thirds  of  the  total  cost  of  construction 
of  the  2,123  miles  owned  by  that  company? 

^'Suppose  this  Commission  were  required  to  fix  a  value 
upon  the  Pennsylvania  Lines  east  of  Pittsburgh.  Could 
any  distinction  be  made  between  this  sum  which  has 
accrued  from  the  operation  of  the  i)r()i)erty  and  what  has 
been  paid  in  from  other  sources? 

''We  are  not  required  at  this  time  to  express  an  opinion 
upon  that  point." 

It  is  unnecessary  to  multiply  quotations  showing  what  per- 
sons or  officials  hold  to  the  view  that  the  return  in  rate 

making  cases  should  be  based  upon  the  actual  investment  and 
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that  no  allowance  should  be  made  for  appreciation  of  property 
or  for  property  donated  to  the  company  or  for  franchises. 
The  quotalions  already  made  are  sufficient  to  show  that  the 
point  is  one  of  very  great  importance  and  can  not  be  ignored 
in  any  discussion  of  railroad  valuation. 

How  the  Supporters  of  the  investment  basis  construe  the 
ruling  of  the  Supreme  Court  that  the  proper  basis  is 
the  value  of  the  property  used  in  the  public  service. 

The  Supreme  Court  in  the  case  of  Smyth  v.  Ames,  169  U.  S. 
466,  used  tlie  following  language: 

"We  hold,  however,  that  the  basis  of  all  calculations 
as  to  the  reasonableness  of  rates  to  be  charged  by  a 

corporation  maintaining  a  highway  under  legislative 
sanction,  must  be  the  tair  value  of  the  property  to  be 
used  by  it  for  the  convenience  of  the  public." 

If  value  be  what  I  have  maintained  it  to  be  in  preceding 
pamphlets,  tliis  utterance  of  the  Supreme  Court  manifestly 
disposes  completely  of  the  view  that  the  amount  of  the  invest- 
ment is  the  proper  basis  unless,  perchance,  it  sliould  happen 
that  the  investment  and  the  value  coincide  in  amount,  which, 
of  course,  would  be  a  matter  of  chance  and  not  of  principle. 
It  is  important,  therefore,  to  note  how  the  supporters  of  the 
investment  theory  construe  the  decisions  of  the  Supreme 
Court  affirming  value  to  be  the  thing  to  be  protected  in  rate 
making.    The  method  adopted  by  them  is  very  simple.  In 
order  that  it  may  be  stated  in  their  own  language,  I  quote 
from  the  statement  of  Professor  Commons  before  the  Senate 
Committee  on  the  13th  day  of  February,  1914,  the  quotation 
being  found  on  page  84.    He  said : 

"The  Supreme  Court  of  the  United  States  has  really 
l)ccn  working  out  a  theory  of  value  in  the  past  40  years, 
since  the  ^lunn  case,  and  has  very  materially  recast  its 
old  conception  or  idea  of  what  value  consisted  in. 

"The  fundamental  basis  of  the  court's  opinion  is  not 
market  vahic  or  com,peMive  value  or  actual  value,  but 
it  is  that  of  a  fair  or  reasonable  or  just  value.  The 
court  has  recast  its  theory  of  value  ;in  rate  making  cases 
because  it  has  perceived  that  in  setting  up  a  value  for 
the  property  it  has  created  substantially  a  creditor  and 
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debtor  relationship;  that  the  owners  oi  the  property  arc 
in  the  nature  of  creditors  and  the  ])ublic  is  in  the  nature 
of  debtors  for  something  that  has  been  devoted  to  their 
service." 

So  again  on  page  86,  after  a  somewhat  elaborate  elucidation 

of  what  the  court's  view  of  value  was  prior  to  the  decision 

in  the  Munn  case,  he  furtlier  proceeds: 

"But  the  court  even  then  did  not  enter  into  the  ques- 
tion of  value  or  valuation,  it  not  being  necessary  to  the 
decision  in  that  case,  and  we  ma\-  say  that  from  that  time, 
1889,  down  to  the  present  time — the  latot  cases  l^eing 
the  Consolidated  Gas  case  in  New  York  and  the  Knox- 
ville  Water  case,  which  were  decided  within  the  last  two 
years,  and  possibly  one  or  two  more  recent  cases—during 
that  period  the  court  has  been  making  a  transition.  It 
has  been  shifting  its  ground  as  to  zvhat  is  the  value,  or 
■valuation,  or  the  amount  of  z'alue  for  rate-fixing  purposes 
in  these  various  cases  that  have  arisen." 

Again  upon  page  87,  after  further  elucidation  of  his  views, 
he  says: 

"Now,  during  this  period,  following  the  ad  valorem 
tax  cases  (the  Express  Co.  cases  from  Ohio)  down  to 
the  present,  or  down  to  the  last  four  or  five  years — \'ou 
might  say  down  to  the  time  of  the  Stanislaus  case,  decided 
in  1902.  which  came  up  from  California — ^the  court  was 
very  undecided  as  to  what  were  the  elements  of  value 
which  should  be  taken  into  account." 

After  a  furdier  lengthy  review  of  the  principles  upon  which 
he  relies,  he  says  at  page  100: 

"Now,  I  do  not  know  that  any  cases  have  come  to 
the  courts  involving  these  questions,  either  in  taxation 

or  in  rate  fixing,  and  that  is  the  very  reason  why  this 
bill  should  provide  for  this  original  cost  to  date  in  order 
that  the  court  may  have  before  it  the  actual  facts  and  the 
amount  of  differences  involved  in  these  different  methods 
of  valuation," 

Again  at  ps^e  loi  he  says: 

"Now,  the  securing  of  those  two  items  would  make 
it  possible  for  the  court  to  consider  this  question,  whether 

a  railroad  corjwration  is  entitled  to  an  appreciation  in 
its  land  values  equivalent  to  the  appreciation  which  private 
owners  adjoining  have  enjoyed  in  the  appreciation  of 
their  land  values." 
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In  speaking  of  those  whom  the  Commission  should  bring 
to  its  aid  in  making  the  valuation  of  railroad  properties,  he 
says  at  page  102 :  i 

"The  engineer  is  essential  in  making  this  valuation.  It 
can  not  be  made  without  his  assistance,  but  all  that  he 
can  make  is  a  physical  inventory.  As  engineer  it  is 'not 
hi^  province  to  go  into  the  constitutional  question  of 
reasonable  value.  For  that  purpose  the  valuing  board 
would  need  a  constitutional  lawyer,  a  person  fanuliar 
with  the  decisions  of  the  courts  and  the  principles^  of 
reasonable  valuation  as  against  uuirket  valuation.  The 
engineer's  idea  of  values  is  usually  confused.  He  does 
not  distinguish  between  what  you  might  call  the  engi- 
neering use,  or  engineering  value  of  the  property,  and  its 
valuation  as  a  charge  against  the  public." 

Further  on,  page  102,  he  says: 

•  * 

"Now,  to  correct  the  engineer  in  that  computation  it 
is  necessary  to  have  an  accountant.  An  accountant  is 
just  as  essential  to  this  valuation  as  an  engineer,  and  the 
engineer's  value  should  be  made  under  the  direction  of 

others  -zcho  have  the  idea  zvhich  is  involved  in  this  case 
of  reasonable  value.  I  should  say  also  that  there  should 
be  needed  an  economist,  because  the  court  is  reallv  acting 
as  a  kind  of  faculty  of  political  economy.  They  are 
working  out  a  theory  of  value  vyhich  economists  are  also 
working  out ;  the  two  theories  do  not  always  gibe.  But 
there  ought  to  be  somebody  there  who  knows  the  litera- 
ture and  the  theories  of  value,  so  that  he  can  properly 
weigh  the  different  theories  and  properly  distmguish 
between  them,  and  also  between  this  reasonable  value, 
which  economists  do  not  usually  take  into  account,  and 
these  market  values  which  are  the  dominant  ideas  in  the 
minds  of  economists." 

His  own  views  on  the  eiJect  of  the  court's  decisions  are 

explicitly  stated  on  page  107: 

"My  own  idea  is  that  if  the  case  were  properly  pre- 
sented to  the  court  the  court  would  adhere  to  the  idea 
of  reasonableness  throughout,  and  would  recognize  that, 
for  rate-fixing  purposes  this  property,  bemg  devoted  to 
a  public  use,  was  entitled  only  to  a  return  on  the  actual 
reasonable  investment  cost  of  the  property." 

The  forgoing  extracts  from  Professor  Commons'  state- 
ment are  somewhat  lengthy,  but  they  are  all  needed  in  order 
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to  present  a  fair  view  of  the  position  taken  by  him,  namely, 
that  the  returns  to  a  railroad  corporation  should  be  based  upon 
the  amount  of  actual  investment  and  that  no  returns  should 
be  allowed  upon  appreciated  values,  upon  donations,  or  upon 
franchises  given  by  the  public,  and  tliat  such  is  tlie  proper 
result  of  the  decisions  of  the  Supreme  Court. 

Summary  of  what  is  involved  in  the  foregoing  views. 

I  think  the  following  is  a  fair  summary  of  the  position 
taken  by  those  who  hold  for  the  investment  theory  as  above 
set  forth: 

(1)  The  valuation  now  being  carried  on  is  to  be  used  for 
rate  making  purposes. 

(2)  That  in  rate  making  the  basis  of  calculation  is  the  "fair" 
or  "reasonable"  value  of  the  property  employed  in  the  public 
service,  which  "reasonable  value"  is  nothing  more  or  less 
tlian  the  actual,  reasonable  investment  cost  of  the  property. 

(3)  That  "fair"  or  "reasonable"  value  is  not  value  in  the 
ordinary  or  economic  sense  of  value,  it  is  not  market  value 
or  exchange  value,  or  as  I  have  seen  it  recently  stated:  "As 
the  law  now  stands  there  is  no  such  thing  as  'value'  of  rail- 
road property,  using  value  in  the  sense  in  which  it  is  ordinarily 
used ;  the  only  known  measures  or  standards  for  valuing  rail- 
road property  are  those  that  have  been  fixed  by  the  Supreme 
Court  of  the  United  States,  and  they  vary  according  to  the 
purposes  for  which  the  valuation  is  made." 

(4)  That  the  Supreme  Court  during  a  period  of  years  has 

been  shifting  its  view  of  the  meaning  of  value  from  exchange 
value  to  fair  or  "reasonable  value"  in  rate  making  cases, 
thereby  meaning  investment  cost  as  above  stated. 

It  is  further  urged  that  the  act  was  so  framed  as  to  allow 
the  Commission  making  the  valuation  to  treat  the  investment 

cost  as  the  "reasonable  value." 

The  result  sought  to  be  attained  by  those  entertaining  the 
foregoing  views  in  the  case  of  valuation  of  right  of  way  is  tfie 
exclusion  from  consideration  of  (i)  lands  donated  to  the  com- 
pany; (2)  lands  paid  for  out  of  earnings  in  excess  of  a  fair 
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return  upon  the  actual,  reasonable  cost  of  the  property  pro- 
ducing the  earnings:  (3)  the  use  of  highways  and  pubhc 
])laccs  commonly  known  as  franchises;  (4)  any  vakie  created 
by  the  union  and  merger  of  the  individual  parcels  purchased 
into  a  continuous  and  homogeneous  whole;  (5)  any  value 
arising  from  the  location  upon  great  natural  routes  of  traffic 
and  in  proximity  to  large  and  increasing  demands  for  trans- 
portation service;  (6)  any  appreciation  in  value  above  the 
actual  cost,  including,  of  course,  in  such  actual  cost  expense 
attending  acquisition,  as  well  as  the  amount  paid  the  owner. 

All  of  the  foregoing  matters  are  proper  for  consideration 
upon  the  view  of  value  held  by  the  courts  in  condemnation 
and  taxation  cases  and  by  the  public  universally  in  its  business 
transactions.  It  follows  that  results  almost  incalculable  are 
dependent  upon  the  meaning  or  definition  of  the  word  value. 
Congress  has  directed  the  ascertainment  and  determination 
of  "the  value  of  all  jiroperty  owned  or  used  by  every  common 
carrier"  subject  to  the  provisions  of  the  Act  to  regulate  com- 
merce. That  value  when  finally  determined  is  to  be  used  as 
a  basis  in  rate  making  cases  by  the  Commission  for  the  reason 
that  the  Supreme  Court  has  repeatedly  held  that  the  basis  of 
all  calculations  as  to  the  reasoniableness  of  rates  to  be  charged 
by  railroad  corporations  is  the  value  of  the  property  used 
by  them  for  tlie  convenience  of  the  public,  I  expressly 
exclude  from  consideration  in  the  foregoing  at  this  time  the 
words  ''fair"  and  ^'reasonable"'  as  qualifying  value  since  the 
valuation  act  does  not  use  them  and  repeatedly  uses  value 
unqualified  by  any  adjective  as  the  thing  to  be  ascertained 
and  determined.  I  shall  assume  that  by  value  the  Congress 
meant  just  what  the  Supreme  Court  has  meant  in  rate  making 
cases  coming  before  it  and  that  such  will  be  the  ruling  in  any 
possible  htigation  growing  out  of  the  valuation  act, 

QuestLcms  to  be  discussed  arising  from  the  foregoing. 

Two  important  questions  may  arise  concerning  the  views 
above  stated. 

I.  Is  the  actual  reasonable  investment  cost  of  the  carriers' 
property  used  for  the  convenience  of  the  public  the  fair  and  . 
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just  basis  for  determining  the  reasonableness  of  the  rates  to 

be  charged  by  the  carrier? 

This  question  I  shall  in  no  wise  discuss  at  this  time.  My 
effort  has  been  and  is  to  ascertain  what  the  law  of  the  land  is 
and  not  what,  theoretically,  it  ought  to  be.  But  to  avoid  any 
misconception  of  why  I  do  not  discuss  the  question  I  will 
sav  I  do  not  think  the  debtor  and  creditor  theorv  of  Prof. 
Commons  upon  which  the  investment  view  is  based  is  either 
equitable  or  practicable  under  the  present  organization  of 
society  and  business. 

2.  Does  the  Supreme  Court,  either  consciously  or  uncon- 
sciously, attach  different  meanings  to  the  word  value — one 
meaning  in  all  classes  of  cases  except  ratie  making  and  an- 
other and  a  vastly  different  meaning  in  that  class? 

In  1893  the  Supreme  Court  said  in  a  condemnation  ca>c 
(Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.,  p.  329)  : 
"So  before  this  property  can  be  taken  away  from  its  owners 
the  whole  value  must  be  paid.'* 

In  1894  in  a  tax  case  (P.  C.  C.  &  St.  L.  Rwy.  Co.  v.  Backus, 
154  U.  S.,  p.  430),  it  was  said:  "And  when  the  statute  pro- 
vides that  such  property  shall  be  assessed  at  its  'true  cash 
value'  it  means  to  require  that  it  shall  be  assessed  at  the  value 
which  it  has  as  used  and  by  reason  of  its  use." 

In  another  tax  case  decided  in  1894  ( C.  C.  C.  &  St.  L.  Rwy. 
Co,  V.  Backus,  154  S.,  p.  445),  it  said:  "The  rule  of 
property  taxation  is  that  the  value  of  the  property  is  the  basis 
of  taxation/'  In  the  same  case  at  446  it  said:  *'\Vill  it  be 
said  that  the  taxation  must  be  based  simply  on  the  cost,  when 
never  was  it  held  that  the  cost  of  a  thing  is  the  test  of  its 
value/^ 

In  1898  in  a  rate  making  case  (Smyth  v.  Ames,  169  U.  S., 

p.  547),  it  said:  *'\\"hat  the  company  is  entitled  to  ask  is  a 
fair  return  upon  the  value  of  that  which  it  employs  for  the 
public  convenience." 

In  1899  in  a  rate  making  case  (San  Diego  v.  National 
City,  174  U.  S.,  p.  757),  it  said:  *The  basis  of  calculation 
suggested  by  the  appellant  is,  however,  defective  in  not  re- 
quiring the  real  value  of  the  property  and  the  fair  value  in 
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themselves  of  the  services  rendered  to  be  taken  into  consid'- 

eration/' 

In  1903  in  a  rate  making  case  (San  Diego  v.  Jasper,  189 
U.  S.,  p.  439),  it  said:  "It  is  no  longer  open  to  dispute  that 
under  the  constitution  *what  the  company  is  entitled  to  de- 
mand, in  order  that  it  may  have  just  compensation,  is  a-,  fair 
return  upon  the  reasonable  value  of  the  property  at  the  tinie 
it  is  being  used  for  tlie  public/  " 

In  1904  in  a  rate  case  (Stanislaus  Co.  v.  San  Joaquin^'Qo., 
192  U.  S.,  p.  215 ),  it  said:  ''It  is  not  confiscation  nor  a  taking 
of  property  witliout  due  process  of  law,  nor  a  denial  of  the 
equal  protection  of  the  laws  to  fix  water  rates  so  as  to  give 
an  income  of  six  per  cent,  upon  the  then  value  of  the  prop- 
erty used."  ''We  think  that  a  law  which  reduces  the  compensa- 
tion theretofore  allowed  to  six  per  cent,  upon  the  present  value 
of  the  property  used  for  the  public  is  not  unconstitutional/* 

In  a  rate  case  decided  in  1909  (Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.,  p.  9),  it  said:  "The  cost  of  reproduc- 
tion is  ojie  zvay  of  ascertaining  the  present  value  of  a  plant 
like  that  of  a  water  company." 

In  another  rate  case  decided  in  1909  (Willcox  v.  Consoli- 
dated Gas  Co.,  212  U.  S.,  p.  52),  it  said:  ''If  the  property, 
which  legally  enters  into  the  consideration  of  the  question 
of  rates,  has  increased  in  rahie  since  it  was  acquired,  the 
company  is  entitled  to  the  benefit  of  the  increase/'  Again 
at  page  50:  "In  such  event  the  enforcement  of  the  rates 
should  be  enjoined  even  in  a  case  where  the  value  of  the  prop- 
erty depends  upon  the  value  to  be  assigned  to  real  estate  by 
the  evidence  of  experts." 

In  a  rate  case  decided  in  1913  (Minnesota  Rate  Cases,  230 
U-  S.  P.  454),  it  said:  "As  the  company  may  not  be  pro- 
tected in  its  investment,  if  the  value  of  its  i)roperty  be  plainly 
less,  so  tlie  making  of  a  just  return  for  the  use  of  the  prop- 
erty involves  the  recognition  of  its  fair  value  if  it  be  more  than 
its  cost.  The  property  is  held  in  private  ownership  and  it  is 
that  property,  and  not  the  original  cost  of  it  which  the  owner 
may  not  be  deprived  without  due  process  of  law/'  ■ 

It  is  not  denied,  and,  indeed,  is  admitted  that  in  the  tax 
and  condemnation  cases  the  court  by  value  means  valuje  m 


exchange.  The  Inn-den  logically  is  clearly  upon  those  who 
maintain  that  in  the  rate  cases  it  means  something  entirely 
different,  to  sustain  tlicir  contention,  but  unfortunately  we 
can  not  stand  upon  the  logic  of  the  case  when  confronted  by 
an  actual  valuation. 

This  question  I  j)urpose  to  discuss  because  it  is  fundamental 
in  the  present  valuation.  It  is  impossible  that  tlie  valuation 
can  be  carried  on  intelligently  and  justly  without  a  clear  cut 
conception  of  wliat  is  meant  by  value.  That  is  what  is  to  be 
ascertained  and  determined.  Tens  of  millions  of  dollars  should 
not  be  expended  by  the  government  and  an  equal  or  greater 
amount  by  the  railroads  for  tlie  purpose  of  assembluig  a 
miscellaneous  lot  of  information  gathered  upon  no  consistent 
or  understandable  theory  of  what  it  tends  to  show  or  what 
use  is  to  be  made  of  it,  except  that  from  the  vast  and  un- 
digested mass  an  engineer,  an  accountant  and  a  theorist  may 
(Hstil  a  sum  upon  which  they  think  it  reasonable  the  carrier 
should  be  allowed  to  earn  a  6  per  cent,  return.  It  is  appall* 
ing  that  an  industry  which  claims  to  have  property  worth 
eighteen  bilhons  should  be  compelled  to  have  the  value  of 
that  property  fixed  and  yet  no  <me  know  what  is  meant  by 
value  or  what  is  properly  evidentiary  of  it.  If  the  railroads 
do  not  know  this  the>'  certainly  can  make  no  complaint  of 
any  determination  which  may  be  made,  since  they  will  have 
no  standard  witli  which  to  compare  it.  They  will  not  be  able 
to  say  it  is  wrong  unless  they  can  point  out  something  differ- 
ent which  they  can  justly  urge  to  be  right. 

The  use  of  the  word  value  by  the  Supreme  Court  in  rate 
making  cases  historically  considered. 

The  regulation  of  railroad  rates  charged  by  existing  cor- 
porations, which  had  theretofore  been  permitted  to  fix  their 
own  rates,  began  in  the  seventies  of  the  last  century.  The  first 
question  arising  therefrom  coming  to  the  Supreme  Court  was 
whether  such  a  legislative  power  existed  and  if  so,  its  limita- 
tions, if  any.  In  Mnnn  v.  Illinois,  94  U.  S.  113,  decided  in 
1876,  it  was  held  that  the  state  had  power  to  fix  the  maximum 
charges  for  the  storing  of  grain  in  warehouses  in  Chicago, 
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This  was  followed  by  a  series  of  cases,  about  ten  in  number^ 

holding  that  the  power  of  regulation  was  limited  by  the  condi- 
tion that  the  maximum  rate  established  must  be  a  reasonable 
one.  The  point  over  which  great  controversy  arose  was 
whether  the  judgment  of  the  court  or  of  the  legislattux  was 
the  final  one  upon  the  question  whether  the  maximum  rate 
so  fixed  was  reasonable.  At  first  the  court  held  that  the 
decision  lay  with  the  legislature.  As  the  personnel  of  the 
court  changed  the  view  changed,  until  in  1889  in  the  case 
C,  M.  &  St.  r.  Rwy.  Co.  v.  Minnesota,  134  U.  S.  4^S,  the  court 
held  that  the  question  of  reasonableness  must  be  subject  to 
judicial  inquiry  which  in  effect  gives  the  courts  the  last  word* 
Three  of  the  judges  vigorously  dissented  from  this,  but  the 
court  has  subsequently  in  all  cases  adhered  to  the  view  then 
laid  down. 

Ihit  the  court  was  never  called  upon  to  lay  down  and  never 
did  lay  down  any  standard  by  which  to  test  the  reasonable- 
ness of  a  rate  until  1897.  In  that  year  Smyth  v.  Ames,  169 
U.  S.  466,  came  before  it  and  the  supposed  exigencies  of  the 
case  compelled  counsel  on  both  sides  to  present  their  views 
as  to  the  standard  by  which  the  rates  were  to  be  judged. 
After  eleven  months  of  cogitation  the  court  handed  down  its 
opinion  in  which  it  announced  two  controlling  principles,  from 
whicl..  as  will  hereafter  be  shown,  it  has  never  departed.  The 
second  of  these  logically  and  practically  is  nothing  more  than  a 
corollary  of  the  first.    Briefly  stated  they  are : 

(i)  Rates  for  the  transportation  of  persons  and  property 
are  primarily  for  legislative  determination,  but  tlie  question 
whether  they  are  so  unreasonably  low  as  to  deprive  the  carrier 
of  its  property  without  such  compensation  as  the  fiourteenth 
amendment  to  the  Constitution  secures  and  therefore  without 
(hie  priKcss  of  law,  can  not  be  so  conclusively  determined  by 
the  legislative  authority  that  the  matter  may  not  become  the 
subject  of  judicial  inquiry. 

The  sole  inquiry  open  to  the  courts  in  a  rate  making  case 
being  whether  the  challenged  rates  virtually  work  a  confisca- 
tion of  the  j^roj^erty  of  the  carrier,  that  is  deprive  it  of  some 
or  all  its  value  without  just  compensation,  the  second  principle 
follows  as  a  matter  of  necessity : 


(2)  That  the  basis  of  all  calculation  as  to  the  reasonable^ 
ness  of  transportation  rates  must  be  the  fair  value  of  the 
property  being  used  by  the  carrier  for  the  convenience  of  the 
public. 

Nothing  can  be  clearer  than  the  reasoning  by  which  this 
second  principle  is  sustained.  The  court  has  no  jurisdiction 
over  rates  estabHshed  by  legislative  authority  except  to  prevent 
confiscation  of  property.  The  physical  property  is  not  actual- 
ly taken  by  an  unreasonably  low  rate,  but  its  value  is  taken 
away  or  destroyed.  Hence,  it  can  only  be  determined  whether 
or  not  the  rate  is  confiscatory,  by  ascertaining  the  value  of 
the  j^roperty  affected.  It  is  only  in  case  such  value  is  taken 
in  whole  or  in  part  without  just  compensation  that  tliere  is 
any  confiscation. 

From  this  it  is  plainly  apj)arent  that  in  the  definition  of 
of  the  word  value  lies  tlie  constitutional  protection  which  is 
enforced  by  the  courts  and  that  any  shift  in  the  meaning  of 
that  w^ord  means  a  corresponding  shift  in  the  constitutional 
protection  to  property  rights.  The  constitution  does  not  pro- 
tect merely  some  property  but  not  all  against  confiscation. 
No  property  or  property  right  is  left  naked  and  without  its 
covering.  The  function  of  the  court,  according  to  its  own 
repeated  decisions,  lies  cmly  in  interposing  its  negative  when 
a  legislative  rate  does  that  which  the  constitution  forbids, 

I  have  pointed  out  in  a  preceding  paragraph  six  distinct 
matters  which  are  sought  to  be  excluded  from  consideration 
in  rate  making.  This  means  that  although  they  may  be 
property  or  property  rights  they  are  not  protected  by  the 
(xmstitutional  shield  and  may  he  confiscated,  and  this  with 
the  acquiescence  of  the  courts  and  merely  because  some  one 
upon  his  view  of  what  is  theoretically  just  has  reached  the 
conclusion  that  the  owner  .of  such  property  and  property 
rights  is  not  justly  entitled  to  a  return  upon  them. 

The  real  underlying  question  as  to  all  these  matters  is 
whether  they  are  property  or  proi)erty  rights  and  have  been 
so  held  by  tlie  courts.  If  tliey  are,  then  a  total  disregard  of 
them  in  rate  making  is  manifestly  their  confiscation.  The 
short  cut  to  such  confiscation  is  the  verbal  delusion  w^e  are 
considering,  namely,  that  by  value  the  court  in  rate  making 

13 


cases  means  something  different  from  what  it  means  in  con- 
demnation cases,  and  by  the  simple  device  of  narrow  ing  a  defi- 
nition can  sweep  away  rights  which  it  elsewhere  inflexibly  pro- 
tects. The  rule  upon  which  the  court  declares  it  ought  to 
act  is  vigorously  stated  in  Reagan  v.  Farmers'  Loan  &  Trust 
Co.,  154  U.  S.  362,  399,  in  the  following  language: 

*These  cases  all  support  the  proposition  that  while  it  is 
not  the  province  of  the  courts  to  enter  upon  the  merely 
administrative  duty  of  framing  a  tariff  of  rates  for  car- 
riage, it  is  within  the  scope  of  judicial  power  and  a 

])art  of  judicial  duty  to  restrain  anything  which,  in  the 
form  of  a  regulation  of  rates,  operates  to  deny  to  the 
owners  of  property  invested  in  the  business  of  trans- 
portation that  equal  protection  which  is  the  constitu- 
tional right  of  all  owners  of  other  property.  There 
is  nothing  new  or  strange  in  this.  It  has  always  been  a 
part  of  the  judicial  function  to  determine  whether  the 
act  of  one  party  (whether  that  party  be  a  single  indi- 
vidual, an  organized  body  or  the  public  as  a  whole)  oper- 
ates to  divest  the  other  party  of  any  rights  of  person  or 
property.  In  every  constitution  is  the  guarantee  against 
the  taking  of  private  property  for  public  purposes  with- 
out just  compensation.  The  equal  protection  of  the  laws 
which,  by  the  Fourteenth  Amendment,  no  State  can  deny 
to  the  individual,  forbids  legislation,  in  whatever  form 
it  may  be  enacted,  by  which  the  property  of  one  individual 
is,  without  compensation,  wrested  from  liim  for  the  bene- 
fit of  another,  or  of  the  public.  This,  as  has  been  often 
observed,  is  a  government  of  law,  and  not  a  government 
of  men,  and  it  must  never  be  forgotten  that  under  such 
a  government,  with  its  constitutional  limitations  and 
guarantees,  the  forms  of  law  and  the  machinery  of  govern- 
ment, with  all  their  reach  and  power,  must  in  their  actual 
workings  stop  on  the  hither  side  of  the  unnecessary  and 
uncompensated  taking  or  destruction  of  iany  private  prop- 
erty, legally  acquired  and  legally  held/' 

• 

In  Smyth  v.  Ames,  169  U.  S.  466,  after  an  elaborate  review 

of  the  authorities  for  the  purpose  of  ascertaining  the  prin- 
ciples by  which  it  could  review  the  determination  of  a  state 
legislature  in  a  rate  case,  the  court  at  page  526  laid  down  the 
principle  as  follows: 

"While  rates  for  the  transportation  of  persons  and 
property    within  the  limits  of  a  State  are  primarily  for 
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its  determination,  the  question  wliethcr  they  are  so  un- 
reasonably low  as  to  deprive  the  carrier  of  its  property 
without  such  ccwnpensation  as  the  Constitution  secures, 
and  therefore  without  due  process  of  law,  can  not  be  so 
conclusively  determined  by  the  legislature  of  the  State 
or  by  regulations  ado])ted  under  its  authority,  that  the 
matter  may  not  become  the  subject  of  judicial  inquiry." 

This  is  a  clear-cut  statement  of  wherein  lies  the  jurisdiction 
of  the  court,  and  this  principle  it  has  followed  consistently  ever 
since.   Thus  in  San  Diego  Land  md  Town  Co.  v.  National 

City,  174  U.  S.  739,  at  page  754,  it  says: 

•  .  for  the  State  cannot  by  any  of  its  agencies, 
legislative,  executive  or  judicial,  withhold  from  the  own- 
ers of  private  property  just  compensation  for  its  use. 

That  would  1)e  a  (le])rivation  of  pro])erty  without  due  pro- 
cess of  law.  Chicago,  Burlingtoiu  &c.  Railroad  v,  Chi" 
cago,  166  U.  S.  226;  Smyth  7\  Ames,  169  U.  S.  4^)^),  524. 
But  it  should  also  be  remembered  tliat  the  judiciar\  ought 
not  to  interfere  with  the  collection  of  rates  established 
under  legislative  sanction  unless  they  are  so  plainly  and 
palpably  unreasonable  as  to  make  their  enforcement  equiv- 
alent to  the  taking  of  property  for  public  use  without 
such  compensation  as  under  all  the  circumstances  is  just 
both  to  the  owner  and  to  the  public  :  that  is.  judicial  inter- 
ference should  never  occur  unless  the  case  {^resents,  clear- 
ly and  beyond  all  doubt,  such  a  flagrant  attack  upon  the 
rights  of  property  under  the  guise  of  regulations  as  to 
compel  the  court  to  say  that  the  rates  prescribed  will  nec- 
essarily have  the  eflfect  to  deny  just  compensation  for  pri- 
vate property  taken  for  the  public  use," 

Again  in  one  of  its  latest  utterances,  in  the  Minnesota  Rate 
Cases,  230  U.  S.  352,  at  page  434,  it  says : 

'*But  the  State  has  not  seen  fit  to  undertake  the  service 
itself ;  and  the  private  property  embarked  in  it  is  not 

l)laced  at  the  mercy  of  legislative  caprice.  It  rests  se- 
cure under  the  constitutional  protection  which  extends 
not  merely  to  the  title  but  to  the  right  to  receive  just 
compensation  for  the  service  given  to  the  public." 

At  page  458,  it  makes  furtlier  reference  to  its  power  in  rate 
cases,  in  saying: 

'^It  must  be  remembered  that  we  are  concerned  with  a 
charge  of  confiscation  of  property  by  tlie  denial  of  a  fair 
return  for  its  use." 
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What  the  Supreme  Court  protects  against  confiscation. 

The  function  of  the  Supreme  Court  in  rate  making  cases  is  to 
protect  the  use  and  enjoyment  of  i)roperty  against  confiscation. 

in  the  case  of  interstate  rates  established  directly  by  Congress 
or  through  its  instrument,  the  Interstate  Commerce  Commis- 
sion, the  Constitutional  protection  is  afforded  by  the  fifth 
amendment;  in  the  case  of  intrastate  rates  by  the  fourteenth 
amendment  Under  either  the  protection  to  be  given  is  pre- 
cisely the  same.  It  is  also  the  same  as  that  given  when  the 
physical  property  is  taken  by  condemnation  proceedings. 
There  is  not  the  slightest  difference  in  principle.  Property 
is  nut  to  be  created  or  taken  away  by  the  court  in  either  case. 
Its  sole  duty  is  to  prevent  the  taking  away  for  a  public  use 
unless  a  just  compensation  is  made.  We  may,  therefore,  prop- 
erly inquire  as  to  the  holdings  of  the  court  in  condemnation 
cases  for  the  purpose  of  learning  what  it  protects. 

Boom  Company  v.  Patterson,  98  U.  S.  403,  was  decided  in 
1878-  The  Boom  Company  was  authorized  by  the  law  of 
Minnesota  to  condemn  lands  for  boom  purposes.  The  de- 
fendant owned  an  entire  island  and  parts  of  two  other  islands 
in  the  Mississippi  river.  The  land  owned  by  him  amounted 
to  a  little  over  thirty-four  acres  and  embraced  the  entire  shore 
line  of  the  three  islands  with  the  exception  of  about  three  rods. 
The  position  of  the  islands  especially  fitted  them  in  connec- 
tion with  the  west  bank  of  the  river  to  form  a  boom  of  ex- 
tensive dimensions.  The  company  sought  to  condemn  the  de- 
fendant s  land  on  these  islands,  with  the  result  that  the  de- 
fendant obtained  an  award  of  $5,000,  a  special  verdict  fixing 
the  value  of  the  land  aside  from  any  consideration  of  its  value 
for  boom  purposes  at  $300.  So  the  defendant  was  awarded 
$4700  for  the  adaptability  to  boom  purposes.  The  Boom  Co. 
ap])ealed  and  the  question  before  the  court  was  what  the  owner 
of  the  land  was  entitled  to.    The  court  said  (p.  4^)  : 

"The  inquiry  in  such  cases  must  be  what  is  the  prop- 
erty worth  in  the  market,  viewed  not  merelv  with  refer- 
ence to  the  uses  to  which  it  is  at  the  time  applied,  but  with 
reference  to  the  uses  to  which  it  is  plainly  adapted;  that 
is  to  say,  what  is  it  worth  from  its  availability  for  valu- 
able uses.  Property  is  not  to  be  deemed  worthless  be- 
cause the  owner  allows  it  to  go  to  waste,  or  to  be  forded 
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as  valueless  because  he  is  unable  to  put  it  to  arty  use. 
Others  may  be  able  to  use  it,  and  make  it  sul)serve  the 
necessities  or  conveniences  of  life.  Its  capability  of  ])eing 
made  thus  available  gives  it  a  market  value  which  can  be 
readily  estimated. 

**So  many  and  varied  are  the  circumstances  to  be  taken 
into  account  in  determining  the  value  of  property  con- 
demned for  public  purposes  that  it  is  perhaps  impossible 
to  fornnilate  a  rule  to  govern  its  apj^iraiscment  in  all  cases. 
I^xceptional  circumstances  will  niodify  the  most  carefully 
guarded  rule;  but,  as  a  general  thing,  ice  should  say  that 
the  compensation  to  the  oi^uier  is  to  be  estimated  by  refer- 
ence to  the  uses  for  ivhich  the  property  is  suitable ,  having 
regard  to  the  existing  business  or  wants  of  the  com- 
munity, or  such  as  may  be  reasonably  expected  in  the  im- 
mediate future. 

"The  position  of  the  three  islands  in  the  Mississippi 
fitting  them  to  form,  in  connection  with  the  west  l^ank  of 
the  river,  a  boom  of  immense  dimensions,  capable  of  hold- 
ing in  safety  over  twenty  millions  of  feet  of  logs,  added 
largely  to  the  value  of  the  lands.  The  boom  company 
would  greatly  prefer  them  to  more  valuable  agricultural 
lands,  or  to  lands  situated  elsewhere  on  the  river;  as  by 
utilizing  them  in  the  manner  proposed,  they  would  save 
heavy  ex]K'n(liturcs  of  money  in  constructing  a  boom  of 
equal  ca])acity.  Their  adaptability  for  boom  purposes 
was  a  circumstance,  therefore,  which  the  owner  had  a 
right  to  insist  upcMi  as  an  element  in  estimating  the  value 
of  his  lands." 

The  judgment  below  was  affirmed.    It  needs  no  argument 

to  show  that  what  was  protected  here  was  the  value  of  the 
property  and  that  in  ascertaining  that  value  the  adaptability 
of  the  lands  to  boom  purposes  was  an  element  which  was 

recognized  and  compensation  therefor  given. 

Monongahela  Navigation  Co.  v.  United  States,  148  U,  S. 
312,  decided  in  1892,  four  of  the  judges  sitting  in  Smyth  v. 
Ames  partici])ating  in  the  decision,  involved  the  condemnation 
of  a  lock  and  dam  on  the  Monongahela  river  owned  by  the  com- 
pany, by  the  United  States.  The  com])any  had  the  right  to 
collect  tolls  for  the  use  of  the  lock.  The  award  was  $209,000, 
**not  considering  or  estimating  in  this  decree  the  franchise  of 
this  C()m])any  to  collect  tolls."  The  company  ap]X'aled,  not 
contending^  liowever,  that  the  physical  lock  and  dam  had  been 
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undervalued,  but  averring  that  "the  present  value  of  the  lock 
and  dam  is  not  less  than  $450,000,  said  value  being  predicated 
upon  present  and  prospective  tolls/'  The  court  reversed  the 
award  and  ordered  a  new  trial.  Congress  had  specially  en- 
acted that  in  said  proceeding  "the  franchise  of  said  corpora- 
tion to  collect  tolls  shall  not  be  amsidered  or  estimated/'  Re- 
garding this  the  court  observed: 

"By  this  legislation.  Congress  seems  to  have  assumed 
the  right  to  determine  what  shall  be  the  measure  of  com- 
pensation.   But  this  is  a  judicial  and  not  a  legislative 

question.  The  legislature  may  determine  what  private 
property  is  needed  for  public  purposes — that  is  a  ques- 
tion of  a  political  and  legislative  character;  but  when  the 
taking  has  been  ordered,  then  the  question  of  compensa- 
tion is  judicial.  It  does  not  rest  with  the  public,  taking 
the  property,  through  Congress  or  the  legislature,  its  rep- 
resentative, to  say  what  compensation  shall  be  paid,  or 
even  what  shall  be  the  rule  of  compensation.  The  Consti- 
tution has  declared  that  just  compensation  shall  be  paid, 
and  the  ascertainment  of  that  is  a  judicial  inquiry/^ 

On  the  merits  of  the  controversy,  the  court  said  (p.  328)  : 

"How  shall  just  compensation  for  this  lock  and  dam  be 
determined?  What  does  the  full  equivalent  therefor  de- 
mand ?  The  value  of  property,  generally  speaking,  is 
determined  by  its  productiveness — the  profits  which  its 
use  brings  to  the  owner.  Various  elements  enter  into 
this  matter  of  value.  Among  them  we  may  notice  these: 
Natural  richness  of  the  soil  as  between  two  neighboring 
tracts — one  may  be  fertile,  the  otiier  barren ;  the  one  so 
situated  as  to  be  susceptible  of  easy  use,  the  other  requir- 
ing much  labor  and  large  expense  to  make  its  fertility 
availal)le.  Neighborhood  to  the  centres  of  business  and 
population  largely  affects  values.  For  that  property 
which  is  near  the  centre  of  a  large  city  may  command 
high  rent,  while  property  of  the  same  character,  remote 
therefrom,  is  wanted  by  but  few,  and  commands  but  a 
small  rental.  Demand  for  the  use  is  another  factor. 
The  commerce  on  the  Monongahela  river,  as  appears  from 
the  testimony  offered,  is  great ;  the  demand  for  the  use  of 
this  lock  and  dam  constant.  A  precisel)  similar  property, 
in  a  stream  where  commerce  is  light,  would  naturally  be 
of  less  value,  for  the  demand  for  the  use  would  be  less. 
The  value,  therefore,  is  not  determined  by  the  mere  cost 
of  construction,  but  more  by  what  the  completed  struc- 
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ture  brings  in  the  way  of  earnings  to  its  owner.  For 
each  separate  use  of  ones  property  by  others,  the  ozvncr 
is  entitled  to  a  reasoual'>le  compensation ;  and  the  number 
and  amount  of  such  uses  determine  the  productiveness 
and  the  earnings  of  the  property,  and,  therefore,  largely 
its  value/' 

Also  at  page  329: 

"So,  before  this  property  can  be  taken  away  from  its 
owners,  the  wliole  value  must  be  ])aid :  and  that  value  de- 
pends largely  upon  the  ])roductiveness  of  the  property, 
and  tlie  francliise  to  take  tolls/' 

This  was  a  property  devoted  to  a  public  use  and  I  think  it 
may  be  assumed,  although  not  expressly  stated,  that  the  $209,- 
000  awarded  was  not  less  than  the  amount  of.  the  company's 
investment.  This  did  not  weigh  with  tlie  court,  and  in  lan- 
guage not  to  be  misconstrued,  or  whittled  away,  it  protected 
the  value  of  the  property  and  declared  that  an  element  which 
could  not  be  disregarded  was  the  number  and  amount  of  uses 
of  it  which  the  company  could  sell. 

United  States  v.  Chandler-Dunbar  Co.,  229  U,  S.  53,  was 
decided  as  late  as  May,  1913.  The  government  sought  to  con- 
demn certain  property  at  Sault  Ste.  Marie  in  Michigan  for 
canal  and  lock  purposes.  It  excepted  to  the  inclusion  as  an 
element  of  value  the  availability  of  certain  lands  for  lock 
and  canal  purposes.    As  to  this  the  court  said  (p.  76)  : 

'The  exception  taken  to  the  inclusion  as  an  element 
of  value  of  the  availability  of  these  parcels  of  land  for 
lock  and  canal  purposes  must  be  overruled.  That  this 
land  had  a  prosi)ective  value  for  the  pur])ose  of  construct- 
ing a  canal  and  lock  ])arallel  with  those  in  use  had  jxassed 
beyond  the  region  of  the  purely  conjectural  or  speculative. 
That  one  or  more  additional  parallel  canals  and  locks 
would  be  needed  to  meet  the  increasing  demands  of  lake 
traffic  was  an  immediate  probability.  This  land  was  the 
only  land  available  for  the  purpose.  It  included  all  the 
land  between  the  canals  in  use  and  the  l)ank  of  the  river. 
Although  it  is  not  proper  to  estimate  land  condemned  for 
]')ublic  inu'poses  l\v  the  ]:>ublic  necessities  or  its  worth  to 
the  ])ublic  for  such  purpose,  it  is  proper  to  consider  the 
fact  that  the  property  is  so  situated  that  it  will  probably 
be  desired  and  available  for  such  a  purpose.  Lewis  on 
Eminent  Domain,  §707,   Boom  Co,  v.  Patterson,  98  U.  S. 
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403,  4^8;  Shoemaker  r.  United  States,  147  U.  S.  282; 
Youny  v.  Harrison,  17  Georgia,  30;  .lllotcay  v.  Nashville 
88  Tenn.  510;  Sargent  v.  Merrimac,  19O  Massachusetts, 
171/' 

Here  availability  for  a  particular  as  well  as  for  general  uses 
is  recognized  as  an  element  of  value  which  must  be  protected. 

In  each  of  these  cases  the  court  sets  up  no  definition  of 
value.  It  assumes  that  its  meaning  is  too  well  settled  to  re- 
quire definition.  It  leaves  no  doubt  either  by  its  language 
or  the  point  adjudicated  as  to  what  it  means  and  what  it  is 
protecting.  It  says  that  certain  things  must  be  considered 
when  the  government  or  a  corporation  seeks  to  take  private 
l)ropcrty  for  a  ]ml)lic  use  because  those  things  are  protected 
as  elements  of  property  value  by  tlie  constitutional  provisions. 

Stripped  of  all  verbiage  the  position  against  which  I  am 
contending  is  that  the  identical  elements  of  value  protected 
in  the  cases  I  have  cited  are  not  to  be  protected  when  the 
taking  of  property  is  done  under  the  form  of  rate  making. 
In  other  words  what  constitutes  property  when  the  govern- 
ment endeavors  to  deprive  the  owner  of  it  in  one  form  of 
proceeding  is  not  property  when  it  attempts  the  taking  in 
another  form  of  proceeding.  And  this  latter  is  justified  by 
merely  saying  the  court  has  shifted  its  position,  has  under- 
gone a  transition  as  to  the  meaning  of  the  word  value!  I 
leave  it  to  others  to  say  how  much  reliance  \h  to  be  placed  on 
constitutional  guarantees  if  they  can  be  nullified  by  a  newly 
manufactured  definition  of  a  word. 

The  court^s  position  in  taxation  cases. 

*The  rule  of  property  taxation  is  that  the  value  of  the  prop- 
erty is  the  basis  of  taxation/'  (C.  C.  C.  &  St.  L.  Ry.  Co.  v- 
Backus,  154  U.  S.,  p.  445.)  It  clearly  follows  from  this  that 
whatever  the  court  decides  constitutes  the  value  of  property 

for  taxation  purposes  is  a  property  right  which  is  under  the 
protection  of  the  constitutional  guarantee  against  confiscation. 
It  would  require  great  audacity  to  argue  that  what  is  a  prop- 
ert\'  value  when  taking  money  from  the  owner  for  govern- 
mental purposes  is  not  a  property  value  upon  which  the  owner 
is  to  be  allowed  to  earn  a  return  for  the  purposes  of  pa}  ing 
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the  tax.    A  review  of  what  the  court  has  said  in  taxation 

cases  is  in  order. 

In  Columbus  Southern  Railway  Co.  v.  Wright,  151  U.  S. 
470,  decided  in  1894,  the  court  adopted  certain  language  relat- 
ing to  value  for  taxation  from  a  Tennessee  case,  as  follows: 

**The  roadway  itself  of  a  railroad  depends  for  its  value 

upon  the  traffic  of  the  company  and  not  merely  upon  the 
narrow  strip  of  land  aj)propriated  for  the  use  of  the  road, 
and  the  bars  and  cross-ties  thereon.  The  value  of  the 
roadway  at  any  given  time  is  not  the  original  cost,  nor,  a 
fortiori,  its  ultimate  cost  after  years  of  expenditure  in 
repairs  and  improvements.  On  the  other  hand,  its  value 
can  not  be  determined  by  ascertaining  the  value  of  the 
land  included  in  the  roadway  assessed  at  the  market  price 
of  adjacent  lands,  and  adding  the  value  of  the  cross-ties, 
rails  and  s])ikes.  The  value  of  land  dej^ends  largely  upon 
the  use  to  which  it  can  be  put  and  the  character  of  the 
improvements  upon  it.  The  assessable  value,  for  taxa- 
tion, of  a  railroad  track  can  only  be  determined  by  looking 
at  the  elements  on  which  the  financial  condition  of  the 
company  depends,  its  traffic,  as  evidenced  bv  the  rolling 
stock  and  gross  earnings  in  connection  with  its  capital 
stock/* 

Whatever  the  value  established  by  this  view  is  the  value 
of  the  property,  and  tliat  is  beyond  tlie  reach  of  confiscation 
in  rate  making. 

In  P.  C.  C.  &  St.  L.  Rwy.  Co.  v.  Backus,  154  U.  S.  421. 
decided  in  1894,  the  court  again  quotes  with  approval  the  fore- 
going language  and  further  expressed  •  itself  at  page  430  as 
follows : 

"And  when  the  statute  provides  that  such  property 
shall  be  assessed  at  its  'true  cash  value'  it  means  to  re* 
quire  that  it  shall  be  assessed  at  the  value  which  it  has, 
as  used,  and  by  reason  of  its  use." 

In  C  C  C  &  St.  L.  Rwy.  G>,  v.  Backus,  154  U.  S.  439,  at 
page  444,  the  court  uses  language  which  I  have  quoted  in 
pamphlet  No.  i,  but  which  will  well  bear  repetition  here: 

"The  true  value  of  a  line  of  railroad  is  soniethiner  more 
than  an  aggregation  of  the  values  of  separate  ])arts  of  it, 
operated  separately.  It  is  the  aggregate  of  those  values 
plus  that  arising  from  a  connected  operation  of  the  whole, 
and  each  part  of  the  road  contributes  not  merely  the 
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value  arising  from  its  independent  operation,  but  its  mile- 
age projxirtion  of  that  flowing  from  a  continu6us  and 
connected  operation  of  the  whole.  This  is  no  denial  of 
the  mathematical  proposition  that  the  whole  is  equal  to 
the  sum  of  all  its  parts,  because  there  is  a  value  created 
by  and  resulting  from  the  combined  operation  of  all  its 
parts  as  one  continuous  line.  This  is  something  which 
does  not  exist,  and  cannot  exist,  until  the  combination  is 
formed.  A  notable  illustration  of  this  was  in  the  New 
York  Central  Railroad  consolidation.  Many  years  ago 
the  distance  between  Albany  and  Buft'alo  was  occupied 
by  tliree  or  four  companies,  each  operating  its  own  line 
of  road,  and  together  connecting  the  two  cities.  The 
several  companies  were  united  and  formed  the  New  York 
Central  Railroad  Company,  which  became  the  owner  of 
the  entire  line  between  Albany  and  Buffalo  and  operated 
it  as  a  single  road.  Immediately  upon  the  consolidation 
of  these  com]:)anies  and  the  operation  of  the  property  as 
a  single  connected  line  of  railroad  between  Albany  and 
Buffalo  the  value  of  the  property  was  recognized  in  the 
market  as  largely  in  excess  of  the  aggregate  of  the  values 
of  the  separate  properties." 

At  page  445  it  said: 

"The  rule  of  property  taxation  is  that  the  value  of  the 
property  is  the  basis  of  taxation.   It  does  not  mean  a  tax 

upon  the  earnings  which  the  i)roperty  makes,  nor  for  the 
privilege  of  using  the  property,  but  rests  solely  upon  the 
value.  But  the  value  of  pro])erty  results  from  the  use  to 
which  it  is  put  and  varies  with  the  profitableness  of  that 
use,  present  and  prospective,  actual  and  anticipated. 
There  is  no  pecuniary  value  outside  of  that  which  results 
from  such  use.  The  amount  and  profitable  character  of 
such  use  determines  the  value,  and  if  property  is  taxed 
at  its  actual  cash  value  it  is  taxed  upon  something  which 
is  created  by  the  uses  to  which  it  is  put." 

At  page  446  it  said: 

"Will  it  be  said  that  the  taxation  must  be  based  simjily 
on  the  cost,  when  never  was  it  held  that  the  cost  of  a 
thing  is  the  test  of  its  value?  Suppose  there  be  two 
bridges  over  the  Ohio,  the  cost  of  the  construction  of  each 
being  the  same,  one  between  Cincinnati  and  Newport  and 
another  twentv  miles  below  and  where  there  is  nothing 
but  a  small  village  on  eitlier  sliore.  The  value  of  the  one 
will,  manifestly,  be  greater  than  that  of  the  other,  and 
that  excess  of  value  will  spring  solely  from  the  larger 
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use  of  the  one  than  of  the  other.  Must  an  assessing  board 
in  either  State,  assessing  that  portion  of  the  bridge  within 
the  State  for  purposes  of  taxation,  eliminate  all  of  the 
value  which  flows  from  the  use  and  place  the  assessment 

at  only  the  sum  remaining?  It  is  a  practical  impossi- 
bility." 

In  these  expressions  the  court  very  justly  recognizes  that 
the  union  of  a  large  number  of  parcels  bought  from  separate 
owners  into  a  homogeneous  whole,  used  for  a  purpose  of 
which  the  separate  parcels  are  not  capable,  creates  a  value 
which  did  not  exist  prior  to  the  union.  It  also  justly  recog- 
nizes that  location  is  an  element  of  value  when  such  location 
ensures  a  demand  for  use.  Such  values  are  property.  In 
taxation  cases  the  owner  must  pay  upon  them.  In  condemna- 
tion cases  he  must  be  paid  for  them.  How  is  it  possible  for 
the  court  whose  function  it  is  to  protect  these  property  rights 
against  confiscation  to  say  they  do  not  exist  when  it  comes 
to  the  right  of  the  owner  to  earn  a  return  upon  them? 

In  Adams  Express  Co.  v.  Ohio  State  Auditor,  165  U.  S. 
194,  decided  in  1897,  and  in  the  application  for  a  rehearing 
therein  decided  the  same  year,  166  U.  S.  165,  the  court  in 
most  decisive  manner  reiterated  its  apparently  well  consid- 
ered and  well  settled  views  as  to  the  value  of  property  for 
taxation.  I  content  myself  with  one  quotation  from  the  opin- 
ion in  166  U.  S.  at  page  220 : 

"Now  it  is  a  cardinal  rule  which  should  never  be  for- 
gotten that  whatever  property  is  worth  for  the  purposes 
of  income  and  sale  it  is  also  worth  for  purposes  of  taxa- 
tion. Suppose  such  a  bridge  were  entirely  within  the 
territorial  limits  of  a  State,  and  it  appeared  that  the  bridge 
itself  cost  only  $1,277,000,  could  be  reproduced  for  that 
sum,  and  yet  it  was  so  situated  with  reference  to  railroad 
or  other  connections,  so  used  by  the  travelling  public, 
that  it  was  worth  to  the  holders  of  it  in  the  matter  of 
income  $2,900,000,  could  be  sold  in  the  markets  for  tliat 
sum,  was  tfierefore  in  the  eyes  of  practical  business  men 
of  the  value  of  $2,900,000,  can  there  be  any  doubt  of  the 
State's  power  to  assess  it  at  that  sum,  and  to  collect  taxes 
from  it  upon  that  basis  of  value?  Substance  of  right 
demands  that  whatever  be  the  real  value  of  any  property, 
that  value  may  be  accepted  by  the  State  for  purpose  of 
taxation,  and  tliis  ought  not  to  be  evaded  by  any  mere 
confusion  of  words/' 


Attention  need  only  be  called  to  the  statement  that  what- 
ever i)ro])erty  is  worth  for  the  purpose  of  income  and  sale  it 
is  also  worth  for  the  purpose  of  taxation.  Whatever  it  is 
worth  for  income  and  sale  must  be  paid  for  it  in  condemnar 
tion  proceedings.  What  must  be  paid  in  condenmation  pro- 
ceedings is  the  value  of  the  property  of  which  the  owner  can 
not  be  deprived  without  just  compensation.  If  such  value 
is  $i,ooo  and  the  property  cost  but  $500,  or  in  other  words 
that  is  the  amount  of  the  invesment  and  the  owner  is  allowed 
to  earn  a  return  upon  only  $500,  has  there  or  has  there  not 
been  a  confiscation  of  the  remaining  $500?  If  the  property 
is  taxed  at  $1,000  and  the  return  confined  to  $500,  what  is 
the  exaction  of  a  tax  upon  tlie  other  $500  to  be  called? 

One  more  query  only  is  required  to  direct  attention  sharply 
to  the  fundamental  question  involved:  Is  it  possible  to  work 
confiscation  of  property  by  using  a  new  definition  for  the 
word  value  wholly  imknown  for  any  purpose  except  rate 
making? 

What  the  Supreme  Court  has  said  and  decided  in  rate  mak- 
ing cases. 

Eight  cases  have  been  decided  by  the  Supreme  Court  which 

involve  rate  making  and  cast  light  upon  the  ]:)resent  discussion. 
Xhe  following  is  the  list  with  the  year  in  which  the  cases  were 

decided : 

1.  Smyth  V.  Ames,  169  U.  S.  466  (1898). 

2.  San  Diego  Land  and  Town  Co.  v.  National  City,  174 

U.  S.  739  (1899)- 

3.  San  Diego  Land  and  Town  Co.  v.  Jasper,  189  U.  S. 

439  (1903)- 

4.  Stanislaus  Co.  v.  San  Joaquin  Co.,  192  U.  S.  201  (1904).  . 

5.  City  of  Knoxville  v.  Knoxville  Water  Co.,  212  U.  S.  I 

(1909). 

6.  Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19  (1909). 

7.  Minnesota  Rate  Cases,  230  U.  S.  352  (1913). 

8.  San  Joaquin  Company  v.  Stanislaus  County,  233  U.  S. 

454  (1914). 

In  Appendix  "A"  will  be  found  a  full  review  of  these  cases, 
showing  what  was  urged  upon  die  court,  what  the  court  said 
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and  what  it  decided  in  each  case.   A  summary  of  what  these 
cases  show  may  well  be  given  at  this  point. 

1.  There  is  not  an  intimation  in  any  case  that  the  court 
is  using  the  term  value  in  sense  different  from  that  given  it 
in  condenmation  and  taxation  cases. 

2.  It  has  declined  to  hold  that  cost  is  the  value  of  tlie  prop- 
erty-, although  consistentl\-  holding  that  it  is  an  element  which 
may  be  considered  in  hxing  value. 

3.  It  has  decided  that  when  property  or  rights  are  owned 
in  fact  it  is  immaterial  whether  the  owner  paid  anything  for 
them  or  not.  Their  value  must  be  respected  in  fixing  the 
rate. 

4.  It  has  decided  that  in  ascertaining  present  value  it  is 
not  limited  to  the  amount  of  the  actual  investment.  That  the 
making  of  a  just  return  for  the  use  of  property  involves  the 
recognition  of  appreciation  in  value. 

5.  It  has  declined  to  hold  that  cost  of  reproduction  is 
necessarily  the  value  of  property. 

6.  It  has  held  that  cost  of  reproduction  is  one  way  or  method 
of  ascertaming  value. 

7.  It  holds  that  a  variety  of  matters  is  to  be  oMisidered  in 
fixing  value,  which  is,  of  course,  wholly  inconsistent  with  the 
view  that  but  one  matter,  namely,  amount  of  investment,  is 
the  sole  test. 

8.  It  holds  that  the  ascertainment  of  value  is_  the  exercise 
of  a  reasonable  judgment  having  its  basis  in  a  proper  ccMisid- 
eration  of  all  relevant  facts. 

None  of  these  is  in  any  degree :  inconsistent  with  the  view 
of  value  held  by  the  court  in  condemnation  and  tax  cases; 
they  are  all  based  by  necessary  implication  upon  that  view; 
they  all  find  their  support  in  the  commonly  accepted  view  of 
value  as  value  in  exchange.  To  state  the  matter  in  another 
way.  I  have  hereinbefore  set  forth  six  distinct  matters  which 
it  is  sought  to  exclude  from  consideration  in  rate  making 
cases  by  this  manufactured  definition  of  value.  Three  of 
these,  (i)  property  donated  to  the  company;  (2)  property 
paid  for  out  of  earnings;  (6)  appreciation  in  value  aibove 
actual  cost,  tlie  court  has  passed  upon  definitely  and  decisively  . 


and  in  so  doing  has  proceeded  upon  a  view  which  is  decisive 

of  the  others. 

It  may  possibly  be  objected  that  I  have  in  this  (Hscussion 
omitted  any  consideration  of  the  adjectives  "fair"  and  "rea- 
sonable," prefixed  by  the  court  in  laying  down  the  rule.  If 
so  there  are  two  sufficient  answers.    First,  if  "reasonable 
value"  means  something  essentially  different  from  "value" 
then  we  are  to  note  that  the  valuation  act  does  not  require 
the  "reasonable  value"  to  be  ascertained  by  the  commission, 
hut  merely  '  the  value."   Second,  "value,"  "fair  value,"  "rea- 
sonable value"  and  "true  value"  all  mean  obviously  the  same 
thing  to  the  court.   In  Smyth  v.  Ames  the  court  says  in  one 
sentence  "fair  value."    In  both  the  second  and  third  sentences 
thereafter  it  uses  "value"  witliout  any  adjective  to  express 
precisely  the  same  thought.   So  in  the  Minnesota  Rate  Cases 
(230  U.  S.),  at  page  434,  the  court  uses  "fair  value"  and 
"reasonable  value,"  citing  the  cases  where  such  language  had 
been  used,  but  on  page  458  it  says :   "It  must  be  remembered 
that  we  are  concerned  with  a  charge  of  confiscation  of  prop- 
erty by  the  denial  of  a  fair  return  for  its  use ;  aud  to  determine 
the  truth  of  the  charge  there  is  sought  to  be  ascertained  the 
present  value  of  the  property."    Here  is  an  utter  unconscious- 
ness that  the  court  has  shifted  its  ground  by  omitting  both 
"fair"  and  "reasonable."    So  repeatedly  in  this  opinion  the 
court  speaks  of  value  in  such  connection  as  to  show  that  the 
use  of  the  adjective  is  wholly  immaterial.  Other  illustrations 
might  be  given,  but  it  is  unnecessary. 

I. 

Summary  of  the  foregoing. 

The  thought  herein  presented  when  ]iroperly  understood 
will  be  seen  to  be  very  comprehensive,  anil  a  concise  summary, 
although  involving  repetition,  will  be  useful. 

1.  The  function  of  the  courts  in  rate  making  cases  is  solely 
the  protection  of  property  against  confiscation,  which  protec- 
tion it  can  give  only  by  annulling  rates  which  are  so  low  as 
to  amount  in  tlieir  practical  result  to  the  taking  of  private 
property  without  just  compensation. 

2.  In  all  cases  otlier  than  rate  making  ones  the  test  of  un- 
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lawful  taking  is  whether  the  owner  is  deprived  of  the  value 
of  his  jiroperty,  and  the  test  of  just  compensation  is  whether 
he  has  been  given  that  value. 

3.  If  the  owner  is  deprived  of  the  value  of  his  property  or 
of  a  reasonable  return  upon  that  value  by  a  rate  esta1)lishe(l 
by  legislative  action  he  is  deprived  of  his  property  within  tlie 
meaning  of  the  constitutional  prohibition. 

4.  If  in  such  a  case  the  court  can  exclude  from  considera- 
tion certain  elements  or  factors  which  in  every  other  proceed- 
ing it  declares  to  be  elements  of  value  and  property  rights,  by 
setting  up  a  new  definition  of  value  hitherto  unknown,  then 
it  can  and  does  assist  in  the  confiscation  of  a  value,  of  a  prop- 
erty right  which  it  elsewhere  protects  and  which  it  elsewhere 
lays  burdens  upon  by  way  of  taxation. 

5.  In  short,  that  no  court  has  the  lawful  right  to  aid  in  the 
confiscation  of  property  or  lend  its  sanction  tliereto  by  merely 
changing  for  that  case  only  the  settled  meaning  of  a  word  as 
repeatedly  and  emphatically  laid  down  by  itself. 

In  urging  that  the  court  can  not  exercise  any  such  power 
and  has  not  assumed  to  do  so,  I  am  in  effect  pointing  out  in 
the  most  convincing  way  known  to  me  that  whenever  railroad 
corporations  or  those  engaged  in  protecting  their  just  rights 
permit  any  deviation  in  the  use  of  the  word  value  from  that 
meaning  repeatedly  and  uniformly  given  to  it  by  the  Supreme 
Court,  they  throw  away  every  protection  given  by  the  consti- 
tutional guarantees,  they  give  full  opportunity  for  the  exploita- 
tion and  possible  enforcement  of  any  visionary  scheme  which 
the  ingenuity  of  man  can  devise  as  to  the  return  which  railroad 
properties  should  be  permitted  to  earn.  Further,  that  in  the 
pending  valuation  they  deprive  themselves  of  any  remedy 
against  any  result  which  may  be  reached,  no  matter  how  in- 
jurious  it  may  be  to  their  credit,  since  nothing  can  be  plainer 
than  if  they  have  no  fixed  and  certain  meaning  for  value 
they  will  be  unable  to  c<»itend  successfully  that  the  figure 
fixed  upon  by  the  Commission  is  not  the  "value"  which  Con- 
gress lias  directed  to  be  ascertained. 

These  truths  are  so  patent  that  it  ought  not  to  be  necessary 
to  hammer  upon  them  with  infinite  repetition.    If  the  Com- 
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mission  should  declare  the  value  of  right  of  way  to  be  per 

acre  that  of  contiguous  lands,  and  when  such  contiguous  lands 
have  no  value  the  right  of  way  has  none,  how  can  that  deter- 
mination be  overthrown  unless  it  fails  to  accord  with  some 
definite  idea  or  definition  of  value?  If  it  says  that  the  actual 
cost  is  the  value,  how  is  that  to  be  contested  unless  upon  the 
view  that  thereby  some  element  of  value  has  been  disregarded 
to  which  the  owner  of  the  property  is  entitled  as  a  property 
right  ?  The  cry  of  the  lack  of  a  definition  of  value  is  a  con- 
fessk)n  that  there  is  no  standard  by  which  to  judge  of  property 
rights.  It  remits  the  whole  problem  of  valuation  to  an  uncon- 
trolled and  irresponsible  discretion,  which  can  reach  any 
result,  sound  or  unsound,  fantastic  or  otherwise,  without  any 
possihility  of  review.  Nay,  more.  If  one  has  no  clear-cut 
and  definite  idea  of  what  the  value  directed  to  be  ascertained 
is,  his  very  muddiness  on  that  will  ahsolutely  preclude  him 
from  being  of  any  assistance  to  the  Q)mmission  in  reaching 
its  determination.  Any  insistence  upon  the  consideration  of 
a  ]^articular  thing  as  an  element  of  value  is  impossible  without 
a  definition  of  value,  for  without  that  definition  there  is  no 
possibility  of  saying  that  it  is  in  truth  and  fact  such  an  element. 
Those  who  entertain  the  view  that  value  means  investment 
cost  have  at  least  the  merit  of  a  definite  notion.  They  would 
have  no  difficulty  in  rejecting  appreciation  or  location  as 
relevant  matters  which  should  be  considered  in  reference  to 
right  of  way,  nor  in  saying  why  they  rejected  them.  The 
Su])rcme  Court  has  said  that  valuation  is  an  act  of  judgment 
in  which  all  relevant  matters  are  to  be  considered.  What 
can  one  say  is  a  relevant  matter  unless  he  has  a  notion  of 
what  value  is? 

I  have  persistently  put  out  my  notion  of  value  and  have 
supported  my  view  by  such  appeals  to  authority  as  I  thought 

conclusively  established  my  contention.  If  I  am  right  that 
definition  of  value  should  be  adhered  to,  and  the  methods  of 
ascertaining  it  should  be  worked  out.  If  I  am  not  right  some 
other  definition  should  be  proposed,  subjected  to  all  proper 
analysis  and  just  criticism,  and  if  approved  should  be  rigidly 
followed  in  the  methods  to  be  adopted  for  its  ascertainment. 
The  method  necessarily  depend^  upon  the  idea ;  the  idea 
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can  only  be  known  through  the  medium  of  an  accurate 
definition. 

I  repeat  the  only  legal  protection  railroad  corporations  have 

against  the  confiscation  of  their  pro])erty,  as  they  regard  it. 
lies  in  the  definition  of  the  word  value.  That  is  the  yardstick 
which  measures  everything.  How  long  is  it?  If  courts  or 
commissions  can  and  do  say  that  in  all  but  one  case  it  is  36 
inches,  but  in  that  one  case  it  is  a  fewer  number,  with  an 
uncontrolled  power  to  say  how  many  fewer,  the  result  is  too 
plain  for  discussion. 
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APPENDIX  A. 

Smyth  V*  Ames,  169  U.  S.  466. 

Decided  March  7,  iS^S.  Opinion  by  Justice  Harlan ;  Gray, 
Brewer,  Brown,  Shiras,  White  and  Peckham  concurring. 

The  rule  laid  down  by  the  court  in  this  case  has  been  quoted 
so  frequently  as  to  render  its  repetition  at  this  place  unneces- 
sary. It  is  proper,  however,  to  observe  that  in  deciding  the 
case  before  it  the  court  did  not  pass  upon  the  value  of  the 
properties  involved. 

I,  At  the  time  this  case  was  decided  "value"  had  a  well 
established  and  uncontrovcrted  meaning  in  general  use,  eco- 
nomic use  and  judicial  decisions  which  was  beyond  doubt 
known  to  the  members  of  the  court.  They  give  no  intimation 
that  they  use  tlie  word  in  other  than  its  accepted  sense. 

2-  The  court  lays  down  certain  matters  which  must  be 
considered  in  ascertaining  value.  The  cor.sideration  of  all 
these  matters  and  the  giving  to  eacli  of  them  such  weight  as 
may  be  just  in  a  given  case  is  wholly  inconsistent  with  the 
investment  theory  of  value  and  entirely  consistent  with  the 
ascertainment  of  exchange  value. 

3.  The  members  of  the  court  sitting  in  the  case  had  within 
the  five  previous  years  decided  at  least  six  cases  in  which 
they  had  found  occasion  to  consider  "value,"  and  they  had 
defined  and  illustrated  it  in  the  most  forcil^le  way,  as  the 
citations  hereinbefore  made  clearly  show.  They,  beyond  a 
shadow  of  doubt,  considered  value  in  those  cases  to  be  value 
in  exchange.  That  they  abandoned  the  signification  of  which 
they  had  given  such  clear  illustration  and  set  up  another  as 
a  rule  by  which  to  measure  the  confiscation  of  property  is 
altogether  beyond  the  boundaries  of  rational  belief. 

4.  In  setting  up  a  rule  to  prevent  confiscation  of  property 
it  is  at  least  improbable  that  they  intended  ro  withdraw  from 
its  protection  that  which  they  had  previously  and  in  the  most 
emphatic  way  declared  to  be  property. 
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San  Diego  Land  and  Town  Company  v.  National  City,  174 
U.  S,  739. 

This  case,  decided  May  22nd,  1899,  was  the  first  case  involv- 
ing rates  to  come  before  the  Supreme  Court  subsequent  to 
the  decision  in  Sm)rth  v.  Ames,  The  opinion  was  by  Mr. 
Justice  Harlan,  who  wrote  in  Smyth  v.  Ames,  and  the  court 
had  i)rccisely  the  same  membership  as  in  that  case.  The  case 
was  this:  The  San  Diego  Land  and  Town  Company,  a  Kan^ 
sas  corporation,  filed  a  bill  in  the  Circuit  Court  of  the  United 
States  for  tlie  Southern  District  of  California  against  National 
City.  An  act  of  the  Legislature  of  California  had  authorized 
the  Uoard  of  ALlermen  or  other  legislative  body  of  the  eity 
to  fix  tlie  rates  that  should  be  charged  and  collected  by  any 
corporation  for  water  furnished  to  it.  By  an  ordinance  of  the 
r>oard  of  Trustees  of  the  defendant  city  certain  rates  of  com- 
pensation to  be  collected  by  corporations  for  tlie  use  of  water 
su])pHed  to  the  city  or  its  inhabitants  were  fixed  for  the  year 
beginning  July  ist,  1895.  The  bill  questions  the  validity  of  the 
ordinance,  and  the  relief  ^sked  was  a  decree  adjudging  tiiat  the 
rates  fixed  by  the  defendant  city  were  void,  it  being  alleged 
among  other  things  that  the  proceedings  of  the  defendant's 
board  of  trustees  under  them  were  in  violation  of  the  Consti- 
tution of  the  United  States,  and  particularly  of  the  first  sec- 
tion of  the  fourteenth  amendment.  The  defendant  answered, 
and  the  cause  having  beoi  heard  upon  the  pleadings  and 
proofs,  the  bill  was  dismissed.  The  case  came  before  the 
Supreme  Court  upon  an  appeal  from  this  decree*  Several 
questions  were  presented  to  and  discussed  by  the  court,  which 
Iiave  no  relation  to  the  matter  in  hand.  The  pertinent  matters 
are  as  follows;    At  page  753  the  court  says: 

"It  is  equally  clear  that  this  power  (to  fix  rates)  could 
not  be  exercised  arbitrarily  and  without  reference  to  what 
was  just  and  reasonable  as  between  the  public  and  tliosc 
who  a]:)propriated  water  and  supplied  it  for  general  use ; 
for  the  State  cannot  by  any  of  its  agencies,  legislative, 
executive  or  judicial,  withliold  from  the  owners  of  pri- 
vate property  just  compensation  for  its  use.  That  would 
be  a  de]3rivation  of  jM  opcrty  without  due  process  of  law." 

The  court  added  to  this  the  following: 

"But  it  should  also  be  remembered  that  the  judiciary 
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ought  not  to  interfere  with  the  collection  of  rates  cstab- 
lislicd  under  legislative  sanction  nnless  they  are  so  plainly 
and  ])alpably  nnreasi)nal)le  as  to  make  their  enforcement 
etjnivalent  to  the  taking  of  property  for  public  use  witli- 
out  such  compensation  as  under  all  the  circumstances  is 
just  both  to  the  owner  and  to  the  public;  that  is,  judicial 
interference  should  never  occur  unless  the  case  presents, 
clearly  and  beyond  all  doubt,  such  a  flai,a-ant  attack  upon 
the  rights  of  property  under  the  guise  of  regulation  as 
to  compel  the  court  to  say  that  the  rates  prescribed  will 
necessarily  have  the  effect  to  deny  just  compensation  for 
private  property  taken  for  the  public  use." 

It  then  pursued  the  inquiry  as  follows: 

"What  elements  are  involved  in  the  general  inquiry 
as  to  the  reasonableness  of  rates  established  h\  law  for 
the  use  of  property  by  the  public  ?  This  question  received 
much  consideration  in  Smyth  v.  Ames,  above  cited." 

It  states  what  was  decided  in  that  case,  and  among  otlier 
quotations  it  makes  is  the  following: 

"If  a  railroad  corporation  has  bonded  its  property  for 
a.n  amount  that  exceeds  its  fair^ value,  or  if  its  capitaliza- 
tion is  largely  fictitious,  it  may  not  impose  upon  the  public 
the  Burden  of  such  increased  rates  as  may  be  required 
for  the  purpose  of  realizing  profits  upon  such  excessive 
valuation  or  fictitious  capitalization;  and  the  ap])arcnt 
value  of  the  property  and  franchises  used  by  the  corpora- 
tion, as  represented  by  its  stocks,  bonds  and  obligations, 
is  not  alone  to  be  considered  when  determining  the  rates 
that  may  be  reasonably  charged," 

In  quoting  this  language  from  its  former  decision  the  court 
adheres  to  its  opinion  that  stocks,  bonds  and  obligations  are 
to  be  considered  in  valuation  cases,  but  are  not  the  only 
matters  entitled  to  consideration.    After  discussing  other 

cases  the  court  comes  down  directly  to  the  case  in  hand  and 
says  at  page  757: 

"The  contention  of  the  appellant  in  the  present  case 
is  that  in  ascertaining  what  are  just  rates  the  court  should 
take  into  consideration  the  cost  of  its  plant;  the  cost  per 
annmn  of  operating  the  plant,  including  interest  paid  on 
money  borrowed  and  reasonably  necessary  to  be  used  in 
constructing  the  same;  the  annual  depreciation  of  the 
plant  from  natural  causes  resulting  from  its  use.  and  a 
fair  profit  to  the  company  over  and  above  such  charges 


for  its  services  in  supplying  the  water  to  consumers, 
either  bv  way  of  interest  on  the  money  it  has  expended 
for  tlie  i)ul)lic  use.  or  upon  some  other  fair  and  equitable 
basis.  Undoubtedly  all  these  matters  ought  to  be  taken 
into  consideration,  and  such  weight  be  given  them,  when 
rates  are  being  fixed,  as  under  all  the  circumstances  will 
be  just  to  the  company  and  to  the  public.  The  basis  of 
calculation  suggested  by  the  appellant  is,  however,  de- 
fective in  not  re(|uiring  the  real  value  of  the  property  and 
the  fair  value  in  themselves  of  the  services  rendered  to 
be  taken  into  consideration.  What  tlie  company  is  entitled 
to  demand,  in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public.  The  property 
mav  have  cost  more  than  it  ought  to  have  cost,  and  its 
outstanding  bonds  for  money  borrowed  and  which  went 
into  the  plant  may  be  in  excess  of  the  real  value  of  the 
property.  So  that  it  cannot  be  said  that  the  amount  of 
'such  bonds  should  in  every  case  control  the  question  of 
rates,  although  it  may  be  an  element  in  the  inquiry  as  to 
what  is,  all  the  circumstances  considered,  just  both  to 
the  company  and  to  the  public." 

This  is  all  there  is  in  the  opinion  of  the  court  upon  the 
question  now  under  consideration.  There  are  other  questions 
discussed,  the  evidence  is  analyzed  and  the  court  concludes 
with  the  following  observation: 

"It  is  sufficient  to  say  that  upon  a  careful  scrutiny  of 

the  testimony  our  conclusion  is  that  no  case  is  made  that 
will  authorize  a  decree  declaring  that  the  rates  fixed  by 
the  defendant's  ordinance,  looking  at  them  in  their  en- 
tirety—and we  cannot  properly  look  at  them  in  any  other 
light— are  such  as  amount  to  a  taking  of  property  with- 
out just  compensation,  and  therefore  to  a  deprivation 
of  property  without  due  process  of  law." 

The  Water  Company  was  standing  upon  the  cost  of  the 
property  to  it  as  the  essential  basis  of  its  rates.  The  court 
repudiated  this  as  the  correct  basis,  observing  that  this  basis 
of  calculation  was  defective  in  not  requiring  "the  real  value 
of  the  property  and  the  fair  value  in  themselves  of  the  services 
rendered  to  be  taken  into  consideration." 

It  says: 

"What  the  company  is  entitled  to  demand,  in  order 
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that  it  may  have  just  compensation,  is  a  fair  return  upon 
tlie  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public.'' 

This  language  *'at  the  time  it  is  being  used  for  the  pubUc*' 
has  no  force  or  meaning  except  as  it  is  a  recognition  that 
the  value  of  property  may  change  from  time  to  time,  and  this 
from  other  reasons  than  additions  to  its  cost.  It  may  be 
less  or  more  than  the  cost,  which  is,  however,  an  element  to 
be  considered.  There  is  in  this  case  no  reasoning  or  dictum 
which  indicates  in  any  degree  that  the  court  entertained  any 
view  of  value  other  than  that  which  its  members  had  so  fre- 
quently expressed, 

San  Diego  Land  &  Town  Company  v.  Jasper,  189  U.  S.  439* 

Decided  A\n-\\  6,  1903.  Opinion  by  Justice  Hohiies;  Con- 
curred in  by  Harlan,  Brewer,  Brown,  White  and  Peckham, 
who  sat  in  Sm)i:h  v.  Ames. 

The  plaintiff  brought  a  bill  in  equity  in  the  Circuit  Court 
for  the  Southern  District  of  California  against  the  Board  of 
Supervisors  of  San  Diego  County  and  others  for  the  purpose 
of  having  certain  water  rates  which  had  been  fixed  by  the 
board  declared  void.  It  was  alleged  that  the  rates  were  so 
low  as  to  amount  to  a  taking  of  the  plaintiff  s  property  with- 
out due  process  of  law.  The  Circuit  Court  decided  that  it 
did  not  appear  that  the  rates  would  have  that  effect  and  dis- 
missed the  bill,  whereupon  the  plaintiff  appealed  to  the  Su- 
preme Court,  which  affirmed  the  decree  of  the  court  below. 

The  court  said:  "The  main  object  of  attack  is  the  valua- 
tion of  tlie  plant.  It  no  longer  is  open  to  dispute  that  under 
the  Constitution  'what  the  company  is  entitled  to  demand,  in 
order  that  it  may  have  just  compensation,  is  a  fair  return 
upon  the  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public,'"  quoting  the  National  City  case. 
It  further  says:  "That  is  decided,  and  is  decided  as  against 
the  contention  that  you  are  to  take  the  actual  cost  of  the 
plant,  annual  depreciation,  etc.,  and  to  allow  a  fair  profit  on 
that  footing  over  and  above  expenses."  It  further  says:  "No 
doubt  cost  may  be  considered,  and  will  have  more  or  less 
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importance,  according  to  circumstances.  In  the  present  case 
it  is  evident  for  reasons,  some  of  which  will  appear  ui  a  mo- 
ment, that  it  has  very  little  importance  indeed." 

The  court  then  proceeds  to  discuss  certain  transactions  in 
the  history  of  the  company,  and  says:  ''Then,  by  arrange- 
ment with  the  stockholders  who  were  willing  to  go  on,  the  mort- 
gage was  foreclosed  and  all  the  property''  (of  which  the 
water  works  property  was  estimated  to  constitute  about  one- 
fourth  of  the  total  value)  '"was  sold  to  those  stockholders 
for  the  nominal  sum  of  $889,163.33,  which  was  equal  to  the 
amount  of  outstanding  certificates  and  bonds,  and  was  paid 
b\  turning  them  in.  This  was  in  1897,  a  few  months  before 
tlie 'passage  of  tlie  ordinance  complained  of.  The  purchasers 
organized  the  present  corporation,  and  the  above-mentioned 
sum  is  the  cost  of  the  land  and  water  works  to  it.  The  appel- 
lant protests  that  this  is  not  a  fair  value'  for  the  ])ro]^erty  of 
the  company.  We  doubt  whether  it  is  not  a  liberal  allowance. 
The  officers  of  the  two  companies  at  the  time  thought  that 
they  got  more  than  they  could  have  got  in  any  other  way. 
But,  at  all  events,  H  is  decided  that  the  price  is  evidence, 
iniylit  say  more  important  evidence  than  the  original  cost. 
Dow  V.  Beidelman,  125  U.  S.  680.  If  the  supervisors  were 
convinced  by  it  we  certainly  could  not  say,  as  matter  of  law, 
that  they  were  wrong." 

This  is  a  direct  recognition  by  the  court  that  the  value  of 
property  is  what  it  will  bring  at  a  sale. 

In  considering  another  question,  the  court  says :  "Of 
course,  it  is  hard  to  answer  the  proposition  that  value  ex- 
pressed in  money  depends  on  what  people  think  at  the  time, 
tliat  determines  what  they  will  give  for  the  tiling,  and  whether 
they-  think  rightly  or  wrongly,  if  they  or  some  of  them  will 
give  a  certain  price  for  it,  that  is  its  value  then.'' 

This  language,  used  by  a  court  which  had  just  declared  that 
just  compensation  is  a  fair  return  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  for  the  public,  is 
conclusive  evidence  as  to  what  the  court  thought  to  be  rea- 
sonable value.  It  nevertheless  proceeded  to  hold  that  subse- 
quent events  might  correct  the  view  of  the  public  and  show 
that  the  property  was  of  less  value  than  esteemed  to  be. 
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At  page  445  says: 

"If  the  price  paid  by  the  present  company  for  all  the 
property  was  the  fair  value,  the  evidence  available,  such 
as  tiie  proportion  between  the  valuations  of  the  different 
parts  by  the  company,  the  proportion  between  the  as- 
sessment and  taxation  of  the  different  ])arts  and  the 
testimony  of  an  cxi)ert,  indicates  that  the  supervisors 
were  hberal  in  valuing  the  plant  at  $350,000." 

The  following  points  were  decided  in  this  case: 

1.  That  the  original  cost  of  the  property  was  not  conclusive 

as  to  its  value. 

2.  That  cost  may  be  considered  in  a  valuation  of  a  prop- 
erty and  will  have  more  or  less  importance,  according  to  -the 

circumstances. 

3.  That  the  price  the  property  brought  at  a  public  fore- 
closure sale  was  evidence  of  such  a  nature  as  to  satisfy  the 
court  tiiat  the  valuation  attacked  was  not  confiscatory. 

4.  That  value  expressed  in  money  depends  on  what  people 
tliink  at  the  time. 

Stanislaus  County  v.  San  Joaquin  and  King's  River  Canal 
and  Irrigation  Company,  iga  U.  S.  201. 

This  case  was  decided  January  i8th,  1904;  the  opinion  was 
by  Peckham,  Justice ;  Harlan,  Brewer,  Brown  and  Wliite  were 
also  in  the  case,  making  five  of  the  judges  concurring  in  this 
opinion,  who  sat  in  Smyth  v.  Ames. 

Regarding  this  case.  Professor  Commons  remarks  in  his 
statement  on  page  87: 

"Now  during  this  period,  following  the  ad  valorem 
tax  cases  down  to  the  present,  or  down  to  the  last  four 
or  five  years — ^you  might  say  down  to  the  time  of  the 
Stanislaus  case,  decided  in  1902,  which  came  up  from 

California — the  court  was  very  undecided  as  to  what  were 
the  elements  of  value  which  should  be  taken  into  account." 

This  alleged  lack  of  decision  on  the  part  of  die  court  whollv 
fails  to  appear  in  any  of  the  cases  reviewed,  if  it  be  assumed 
that  when  the  court  said  value  it  meant  precisely  what  it 
always  meant  and  was  wholly  unaware  that  it  was  assuming 
to  change  the  meaning  of  the  word.  Whetiier  it  is  m^nt  that 

86 


the  court  was  still  undecided  as  to  the  meaning  of  its  own 
language  at  tlie  time  of  the  decision  in  the  Stanislaus  case, 
which  is  two  years  later  than  stated  by  Mr.  Commons,  I  do 
not  know,  but  a  I^rief  analysis  of  die  case  will  show  just  what 
the  court  did  decide  and  did  not  decide. 

The  case  came  to  the  court  on  an  appeal  from  a  decree  of 
tlie  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  setting  aside  an  ordinance  of  Stanislaus 
County  in  1896,  designating  the  water  rates  which  were  to  be 
charged  by  tlie  water  company  to  its  water  consumers  for  the 
ensuing  year.  The  court  reversed  the  judgment  of  the  Circuit 
Court  and  dismissed  the  bill  without  prejudice.  One  conten- 
tion of  the  Water  Company  was  tliat  certain  legislation  of 
the  State  of  California  amounted  to  a  contract  with  the  com- 
pany that  rates  should  not  be  reduced  below  a  certain  point. 
This  was  the  efifect  given  to  the  legislation  by  tlie  Circuit 
Court  below,  but  the  Supreme  Court  decided  adversely  to 
tlie  contention  and  held  that  such  legislation  did  not  amount 
to  a  contract  Coming  down  to  the  questiwi  of  confiscation, 
the  court  said  at  page  215: 

Judging  by  this  record,  we  are  unable  to  say  the 
Board  of  Supervisors  failed  to  provide  just  and  fair 
compensation  for  tJie  use  of  the  property  by  the  public." 

The  board  was  directed  by  the  Cahfornia  statute  under 
which  it  acted  to  take  into  consideration  the  value  of  the 
property.  There  is  not  the  slightest  intimation  in  the  case 
that  the  Supreme  Court  considered  this  word  value  as  used 
in  the  statute  or  as  used  by  itself  in  tlie  discussion  of  tlie 
facts  to  have  any  other  than  the  usual  or  ordinary  meaning 
.  of  the  word.   Among  other  things  it  said: 

"It  is  not  confiscation  nor  a  taking  of  property  with- 
out due  i^rocess  of  law,  nor  a  denial  of  the  equal  protec- 
tion of  the  laws,  to  fix  water  rates  so  as  to  give  an  in- 
come of  six  i^er  cent,  upon  the  then  value  of  the  ])roperty 
actually  used,  for  the  purpose  of  supplying  water  as 
provided  by  law,  even  though  the  company  had  prior 
thereto  been  allowed  to  fix  rates  that  would  secure  to 
it  one  and  a  half  per  cent,  a  month  income  upon  the 
capital  actually  invested  in  the  untlertaking.  If  not 
hampered  by  an  unalterable  contract,  providing  that  a 


certain  compensation  slionld  always  be  received,  we  think 
that  a  law  which  reduces  the  compensation  theretofore 
allowed  to  six  per  cent,  upon  the  present  value  of  the 
property  used  for  the  public  is  not  unconstitutional.  There 
is  nothing  in  the  nature  of  confiscation  about  it." 

It  is  to  be  observed  that  the  court  speaks  of  the  ''then 
value'^  and  the  "present  value"  unencumbered  by  any  adjective 

or  epithet  of  any  description.  This  by  necessary  implication 
recognizes  that  value  may  change. 

The  court  discussed  what  is  shown  in  the  case  to  have 
been  the  cost  of  the  property,  but  says  that  such  cost  was 
largely  proved  only  by  the  »books  of  the  company,  and  ob- 
served: "What  such  books  did  not  prove  was  the  reason- 
ableness of  that  cost,  its  propriety  or  necessity." 

At  page  215  it  cites  the  San  Diego  cases  and  the  case  of 
Smyth  V.  Ames  and  the  remarks  in  those  cases  that  the  cost 
of  the  plant  witli  certain  other  matters  undoubtedly  ought 
to  be  taken  into  consideration  and  such  weight  given  them 
as  would  be  just  to  the  company  and  to  the  public,  but  it 
observes : 

"After  taking  such  facts  into  consideration,  the  com- 
pany might  still  be  directed  to  receive  rates  that  would 
be  nothing  more  than  a  fair  and  just  compensation  or 
return  up* mi  the  reasonable  value  of  the  property  at  the 
time  it  was  being  used  for  the  supplying  of  the  water 
to  the  public." 

There  is  nothing  here  to  indicate  any  uncertainty  upon 
the  part  of  the  court,  nor  is  there  any  intimation  that  it  had 
the  slightest  consciousness  that  it  was  shifting  its  opinion 
upon  any  question,  least  of  all  upon  the  meaning  of  tlie  term 
value.  It  speaks  indeed  of  reasonable  value,  but  there  is  not 
an}'t]iing  to  indicate  that  by  reasonable  value  is  meant  rea- 
sonable cost,  while  there  is  underlying  the  whole  discussion 
the  apparent  thought  of  the  court  that  all  of  a  large  number 
of  facts  should  be  considered  in  fixing  the  "then  value"  or 
the  "present  value"  or  the  ''reasonable  value"  of  the  property 
of  the  company. 

Its  decision  was  only  to  the  efifect  that  there  was  no  evidence 
clearly  and  conclusively  showing  that  the  rates  assailed  were 
confiscatory. 
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City  of  KnoxviUe  v.  Knoxville  Water  Company,  2t2  U.  S«  x« 

This  is  the  next  case  in  chronological  order ;  it  was  decided 
January  4th,  1909,  four  of  the  jndges  sitting  in  Smyth  v, 
Ames  concurring  in  the  decision,  Peckliam,  Harlan,  lirewer 
and  White,  the  opinion  being  by  Justice  Moody. 

In  liis  statement  at  page  8(),  Professor  Commons  refers  to 
the  latest  cases  as  being  the  Consolidated  Gas  Company  case 
in  New  York  and  the  Knoxville  Water  case,  which  he  says 
were  decided  within  the  last  two  years.  As  a  matter  of  fact, 
these  cases  were  decided  more  than  four  years  before  the 
hearing.  -  But  being  the  then  latest  cases,  if  the  court  had 
been  making  a  transition  since  1889;  if  it  had  been  shifting 
ts  ground  as  to  what  is  the  value  for  rate  fixing  purposes, 
that  fact  ought  to  begin  to  crop  out  in  this  case,  if  anywhere. 

The  case  was  this:  The  Knoxville  Water  Company  brought 
a  bill  in  equity  in  1901  to  restrain  the  enforcement  of  a  city 
ordinance  fixing  in  detail  the  maximum  rates  to  be  cliargcd  l)y 
tlie  company.  The  court  below  held  that  tlie  rates  fixed  were 
unreasonable  and  void,  and  from  such  decree  the  city  appealed 
to  the  Supreme  Court.   At  page  9  the  court  says: 

"The  first  fact  essential  to  the  conclusion  of  the  court 
below  is  the  valuation  of  the  property  devoted  to  the 
public  uses,  upon  which  the  company  is  entitled  to  earn 
a  return." 

After  giving  certain  facts  not  necessary  to  be  repeated  here, 

it  further  says: 

'This  valuation  was  determined  by  the  master  by  ascer- 
taining what  it  would  cost,  at  the  date  of  the  ordinance, 
to  reproduce  the  existing  plant  as  a  new  plant.  The 

cost  of  reprochiction  is  one  icay  of  ascertaining  the  i)res- 
ent  vahie  of  a  ])lant  hke  that  of  a  water  company,  bnt 
that  test  would  lead  to  obviously  incorrect  results,  if  the 
cost  of  reproduction  is  not  diminished  b\-  the  depreciation 
which  has  come  from  age  and  use.  The  company  con- 
tends that  the  master,  in  fixing  upon  the  valuation  of  the 
tangible  property,  did  make  an  allowance  for  depreciation, 
but  we  are  unable  to  agree  to  this." 

On  page  10  it  further  says: 

"The  cost  of  reprodtiction  is  not  always  a  fair  measure 
of  the  present  value  of  a  plant  which  has  been  in  use  for 
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many  years.    The  items  composing  the  plant  depreciate 
in  value  from  year  to  year  iii  a  varying  degree." 

After  adding  further  remarks  upon  this  point,  it  says: 

"But  it  is  clear  that  some  substantial  allowance  for 
depreciation  ought  to  have  been  made  in  this  case/' 

In  this  there  does  not  appear  to  be  any  uncertainty  as  to 
the  meaning  of  the  court.  It  is  recognized  that  the  cost  of 
reproduction  is  a  method  of  ascertaining  ''the  present  value 
of  a  plant/'  but  only  one  metiiod.  The  case  was  reversed 
uj^on  the  ground  that  in  that  particular  instance  depreciation 
of  the  plant  was  not  allowed.  Here  the  only  shifting  of 
opinion  seems  to  be  that  the  court  uses  present  value  instead 
of  fair  value  or  reasonable  value,  showing  again  that  no 
particular  importance  is  attached  to  the  adjective  in  any  case 
except  as  elsewhere  decided.  It  must  be  the  value  of  the 
property  at  the  time  it  is  used  in  the  service  of  the  pubhc, 
which  is  to  be  considered. 

There  is  another  point  in  the  case  which  also  casts  some 
light  upon  value.   On  page  1 1  the  court  says : 

"Counsel  for  the  company  urge  rather  faintly  that  the 

capitalization  of  the  company  ought  to  have  some  influ- 
ence in  the  case  in  determining  the  valuation  of  the  prop- 
erty. It  is  sufficient  answer  to  this  contention  that  the 
capitahzation  is  shown  to  he  considerably  in  excess  of 
any  valuation  testified  to  by  any  witness,  or  which  can 
be  arrived  at  by  any  process  of  reasoning-" 

It  further  says: 

*The  cause  for  the  large  variations  between  the  real 
value  of  the  property  and  the  capitalization  in  bonds  and 
preferred  and  common  stock  is  apparent  from  the  testi- 
mony. All  or  substantially  all,  the  preferred  and  com- 
mon stock  was  issued  to  contractors  for  the  construction 
of  the  i)lant,  and  the  nominal  amount  of  the  stock  issued 
was  greatly  in  excess  of  the  true  value  of  the  pro])erty 
furnished  by  the  contracts.  A  single  instance  taken  from 
the  testimony  will  illustrate  this.  At  the  very  start  of 
the  enterprise  a  contract  was  entered  into  for  the  con- 
struction of  a  part  of  the  plant,  which  was  of  a  value 
slightly,  if  at  all.  exceeding  $125,000.  The  price  paid 
the  contractor  was  $125,000  in  bonds  and  $200,000  in 
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common  stock.  Other  contracts  for  construction  sliowed 
a  like  disproportion  between  value  furnished  and  nom- 
inal capitalization  received  for  that  value.  It  perhaps  is 
unnecessary  to  say  that  such  contracts  were  made  by 
the  company  with  persons  who,  at  the  time,  by  stock 
ownershi]),  controlled  its  action.  Bonds  and  preferred 
and  common  stock  issued  under  such  conditions  afford 
neither  measure  of  nor  guide  to  the  value  of  the  prop- 
erty." 

In  this  the  court  does  not  repudiate  the  idea  that  under 
some  circumstances  the  amount  of  the  bonds  and  stock  are 
to  be  taken  into  consideration  in  fixing  the  value  of  the  prop- 
erty, but  holds  that  under  the  circumstances  detailed  they 
can  have  no  weight,  and  thus  followed  exactly  the  same  idea 
as  in  Smyth  v.  Ames,  that  such  matters  are  to  be  considered 
in  the  final  determination  of  the  case  and  given  such  weight 
as  may  be  just 

There  is  not  a  word  in  this  case  which  shows  that  the 
court  entertained  any  different  idea  of  value  than  thereto- 
fore. The  case  below  was  tried  upon  the  theory  that  value 
could  best  be  shown  by  the  cost  of  reproduction.  The  court 
declares  that  this  is  one  way  of  establishing  value,  but  if 
adopted  the  amount  of  depreciation  must  be  ascertained.  It 
practically  admits  that  the  amount  of  the  capitalization  of  the 
company  is  a  proper  element  for  consideration,  but  only  in 
cases  where  the  capitalization  is  honest  and  fair,  and  that  the 
capitalization  of  the  company  in  the  case  before  it  was  made 
under  such  circumstances  that  it  could  be  called  neither  honest 
nor  fair.  Cost  of  reproduction  new  was  one  of  the  matters 
stated  by  the  court  as  proper  to  take  into  consideration  in 
Smyth  v.  Ames.  That  it  is  a  proper  way  to  ascertain  the 
present  value  of  large  classes  of  property  no  one  disputes  or 
ever  did  dilute.  It  is  certainly  inconsistent  with  the  debtor 
and  creditor  view  urged  by  Professor  Commons,  for  the  reason 
that  the  cost  of  reproduction  may  be  an  entirely  different 
thing  from  the  amount  of  investment,  even  if  such  investment 
be  perfectly  fair  and  proper  at  the  time  it  was  made.  Cost 
of  reproduction  necessarily  recognizes  both  appreciation  and 
depreciation  in  value.  It  does  not  take  into  consideration  the 
manner  in  which  the  title  to  the  property  was  obtained  by  the 
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cunipany  ;  it  does  not  consider  the  fact  thai  the  property  was 
given  to  tlie  company  as  a  circumstance  which  should  deprive 
it  of  returns  upon  it 

Willcox  V.  Consolidated  Gas  Company,  212  U.  S.  19. 

This  case  was  decided  January  4th,  1909,  four  of  the  judges 
sitting  in  Smyth  v,  Ames  being  members  of  the  court,  namely 

Teckham,  Harlan,  Brewer  and  White,  and  concurring  in  the 
opinion  by  Justice  Peckham.    The  case  is  this: 

The  legislature  of  the  State  of  New  York  had  fixed  the 
rate  to  be  charged  by  the  ConsoUdated  Gas  Company,  in  the 
City  of  New  York,  at  eighty  cents  per  thousand  cubic  feet. 
The  Gas  Company  filed  its  bill  in  equity  in  the  United  States 
Circuit  Court,  to  enjoin  tlie  enforcement  of  this  act  upon  the 
ground  that  the  rate  was  so  unreasonably  low  as  to  constitute 
practically  a  confiscation  of  its  property.  The  Circuit  Court 
entered  a  final  decree  restraining  the  defendants  from  enforc- 
ing the  provisions  of  the  act;  from  this  decree  a]:)peals  were 
taken  by  the  Public  Service  Commission,  First  District,  by 
the  City  of  New  York  and  by  the  Attorney  General  of  the 
State.  The  Supreme  Court  reversed  the  decree  with  direc- 
tions to  dismiss  the  bill  without  prejudice. 

The  reasons  for  the  reversal  were  briefly:  (i)  The  court 
held  that  under  the  circumstances  of  the  case  the  company 
was  entitled  to  have  its  franchises  valued.  It  further  held 
that  the  court  below  in  reaching  its  conclusion  that  the  rate 
was  confiscatory  had  valued  these  franchises  at  too  high  a 
sum  and  upon,  in  part,  a  purely  speculative  basis. 

(2)  That  the  value  of  much  of  the  other  property  de- 
pended largely  upon  the  opinions  of  expert  witnesses.  A 
large  part  of  it  consisted  of  real  estate,  the  value  of  which 
was  only  ascertained  by  the  varying  opinions  of  expert  wit- 
nesses, and  where  the  opinions  of  the  plaintiff's  witnesses 
differed  from  those  of  the  defendant's  it  was  apparent  that 
the  total  value  must  be  more  or  less  in  doubt.  It  in  other 
words  became  a  matter  of  speculation  or  conjecture  to  a 
great  extent. 

(3)  That  in  a  close  case,  such  as  the  one  before  tlie  court, 
where  the  value  of  much  of  the  property  was  doubtful,  rates 

43 


should  not  be  held  unconstitutional  without  a  trial  sufficient 

to  determine  tlie  actual  working  of  the  challenged  rate. 

(4)  That  it  was  not  a  case  for  valuation  of  good  will; 
tfiat  the  company  had  a  monopoly  in  fact,  and  the  consumer 
in  the  company's  territory  must  either  take  gas  or  go  without. 
An  allowance  was  made  by  the  court  below  in  the  value  of 
the  property  for  good  will. 

There  is  nothing  in  the  case  which  tends  in  the  slightest 
degree  to  show  any  shifting  of  the  court  as  to  the  meaning 
of  value ;  on  the  other  hand  a  study  of  the  report  shows  tliere 
had  been  no  such  shifting. 

(1)  The  court  distinctly  recognizes  that  appreciation  in 

value  must  be  considered.   Thus,  on  page  52,  it  says: 

"And  we  concur  with  the  court  below  in  holding  that 
the  value  of  the  property  is  to  be  determined  as  of  the 
time  when  the  inquiry  is  made  regarding  the  rates.  ^  If 
the  property,  which  legally  enters  into  the  consideration 
of  the  question  of  rates,  has  increased  in  value  since  it 
was  acquired,  the  company  is  entitled  to  the  benefit  of 
such  increase.    This  is,  at  any  rate,  the  general  rule." 

This  is  a  distinct  negation  upon  the  notion  that  the  amount 

of  the  cash  investment  is  the  value  of  the  property  for  rate 
making  purposes* 

(2)  Counsel  for  the  Public  Service  Commission  argued  in 
his  brief  (p.  26)  that  "the  basis  of  value  of  tlie  land  occupied 
by  the  complainant's  plants  should  not  exceed  its  cost  to  the 
company/'  He  further  contended  as  follows  (p.  26):  ^*But 
if  the  basis  of  valuation  is  to  exceed  the  cost  of  the  land  it 
should  still  not  exceed  the  estimated  cost  of  replacing  it  with 
other  land  capable  of  accompUshing  the  same  result." 

These  contentions  are  directly  in  line  with  the  alleged 
shifting  of  the  Supreme  Court  on  the  question  of  what  consti- 
tutes value.  If  such  alleged  shifting  had  really  taken  place, 
as  claimed,  it  would  seem  that  counsel's  contention  would  have 
met  with  approval,  whereas  it  met  with  disapproval,  as  shown 
by  the  preceding  quotation  from  the  opinion. 

(3)  Some  stress  appears  to  be  laid  by  Professor  Commons 
upon  the  use  of  the  word  ''reasonable"  and  tlie  word  *'fair" 
in  connection  with  value.    At  page  41  llie  court  lays  down 
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the  rule:  "There  must  be  a  fair  return  upon  the  reasonable 
vakie  of  the  property  at  the  time  it  is  being  used  for  the 

public/'  For  this  it  cites  the  two  San  Diego  cases.  The  court 
does  not  appear  to  attach  much,  if  any,  importance  to  the 
use  of  the  adjectives  "fair"  or  "reasonable."  In  upwards  of 
a  dozen  instances  in  discussing  the  various  aspects  of  the 
case  it  uses  the  word  value  without  any  limitation  as  to  "fair" 
or  "reasonable/'  and  in  one  case  it  si)eaks  of  a  '*fair  estimate 
of  the  value  of  the  property''  in  such  connection  as  to  leave 
no  doubt  that  it  had  in  mind  that  the  value  of  all  property  is 
in  the  nature  of  an  estimate,  and  when  the  ex])resston  *'fair 
value"  is  used  what  is  really  intended  is  a  fair  estimate  or  a 
reasonable  estimate  of  that  value. 

The  case  may  be  searched  in  vain  for  any  evidence  that 
the  mind  of  the  court  is  in  a  transition  state  on  value  or  that 
it  has  shifted  its  position  from  that  taken  in  Smyth  v.  Ames. 
It  recognizes  appreciation  in  land  value  and  also  that  valne 
of  land  may  be  ascertained  by  the  opinion  of  witnesses  which 
can  be  true  only  of  exchange  value. 

Minnesota  Rate  Cases,  230  U-  S-  352. 

These  cases  were  decided  June  9th,  1913,  the  only  member 
of  the  court  sitting  therein  who  was  in  Smyth  v.  Ames  being 
Chief  Justice  White;  the  opinion  was  by  Mr.  Justice  Hughes. 
Certain  rates  were  established  for  intrastate  railroad  business 
in  the  State  of  Minnesota  by  an  order  of  the  Railroad  and 
Warehouse  Commission.  These  rates  were  assailed  by  stock- 
holders of  the  several  railroad  companies  atlected  upon  two 
pounds : 

First:  That  they  imposed  a  direct  burden  upon  interstate 
commerce  and  created  a  discrimination  as  against  certain 

localities  in  other  states. 

Second:   That  they  were  confiscatory. 

Two  of  the  cases  were  reversed  and  remanded  with  direc- 
tions  to  dismiss  the  bills  without  prejudice;  in  one  case  the 

judgment  below  was  modified,  and  as  modified  was  affirmed. 
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So  far  as  the  case  relates  to  the  questions  under  considera- 
tion the  court  held: 

(1)  That  private  property  embarked  in  the  public  service 
is  not  placed  at  the  mercy  of  the  state  caprice;  that  it  rests 

secure  under  the  constitutional  protection  which  extends  not 
merely  to  the  title  but  to  the  right  to  receive  just  compensa- 
tion for  the  service  given  to  the  public. 

(2)  That  the  basis  of  calculation  in  ascertaining  whether 

the  compensation  permitted  is  just  is  the  fair  value  of  the 
property  used  for  the  convenience  of  the  public  as  stated  in 
Smyth  v.  Ames  or  as  the  court  said,  quoting  the  language  in 
the  National  City  case:  "What  the  company  is  entitled  to 
demand,  in  order  that  it  may  have  just  compensation,  is  a 
fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public." 

(3)  '*The  ascertainment  of  that  value  is  not  controlled  by 
artificial  rules.  It  is  not  a  matter  of  formulas,  but  there 
must  be  a  reasonable  judgment  having  its  basis  in  a  proper 
consideration  of  all  relevant  facts.'' 

It  was  pressed  upon  the  court  by  counsel  for  the  state  (see 
page  359) :  (a)  ''Where  a  right  of  way  has  been  donated 
free  of  cost  it  should  not  be  included  in  the  aggregate  amount 
upon  which  to  base  a  return  ;'\(b)  that  the  "lands  secured 
under  the  right  of  eminent  domain  should  never  be  valued 
at  more  than  original  cost;"  (c)  apparently,  that  construction 
procured  or  \  purchased  by  the  use  of  earnings  should  not  be 
included  in  the  value  of  the  property. 

The  court  declined  to  accede  to  these  contentions,  saying 
at  page  454- 

"It  is  clear  that  in  ascertaining  the  present  valne  we 
are  not  liniitcd  to  the  consideration  of  the  amonnt  of 
the  actual  investment.  As  the  company  may  not  be  i)ro- 
tected  in  its  actual  investment,  if  tlie  value  of  its  prop- 
erty be  plainly  less,  so  the  making  of  a  just  return  for 
the  use  of  the  property  involves  the  recc^ition  of  its 
fair  value  if  it  be  more  than  its  cost.  The  j^roperty  is 
held  in  private  ownership,  and  it  is  that  ]')ro])erty  and 
not  tlie  original  cost  of  it  of  wliicli  the  owuier  may  not  be 
deprived  without  due  process  of  law," 
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This  is  a  distinct  recognition  that  in  rate  making  cases 
there  may  be  an  appreciation  in  the  value  of  the  property 
subsequent  to  its  acquirement,  and  that  such  vakie  may  be 
greater  than  the  amount  of  the  investment  in  the  property. 
Such  an  appreciation  is  only  possible  upon  the  view  that  the 
vahie  of  property  is  exchange  vahie.  In  (tthcr  words,  that 
the  word  value  has  precisely  the  meaning  that  it  has  in  con- 
demnation and  taxation  cases  and  in  common  usage. 

The  court  recognizes  at  page  452  that,  'The  cost  of 
reproduction  method  is  of  service  in  ascertaining  the  present 
vahie  of  the  plant  when  it  is  reasonably  applied  and  when  tlic 
cost  of  reproducing  the  property  can  be  ascertained  with  a 
proper  degree  of  certainty."  This  statement  is  entirely  in- 
consistent with  the  idea  that  cost  of  reproduction  is  neces- 
sarily the  value  of  the  plant,  while  it  does  distinctly  recognize 
that  it  is  a  means  or  method  of  ascertaining  such  value  when 
it  is  reasonably  applied.  The  recognition  of  cost  of  reproduc- 
tion as  a  means  of  ascertaining  present  value  is,  of  course,  a 
com])letc  negation  of  the  notion  that  fair  value  or  reasonable 
value  consists  in  or  is  equal  to  the  amount  of  tlie  investment 
made  in  the  property. 

It  disapproves  of  the  application  of  the  cost  of  rei)ro- 
duction  theory  to  the  valuation  of  railroad  lands.  This  dis- 
approval is  couched  in  very  vigorous  language,  which  need 
not  be  quoted  since  it  does  not  intimate  that  the  value  is 
merely  the  amount  invested  in  the  land,  and  as  above  shown 
the  court  distinctly  states:  "It  is  clear  that  in  ascertaining 
the  present  value  we  are  not  limited  to  the  consideration  of 
the  amount  of  the  actual  investment/' 

The  use  of  cost  of  reproduction  new  as  a  basis  of  ascer- 
taining the  value  of  items  of  construction,  such  as  r<»dbed, 
structures,  etc.,  was  referred  to  (p.  456)  Imt  witliout  any 
disapproval,  while  elsewhere  it  is  mentioned  approvingly  when 
reasonably  applied. 

It  must  be  said  in  all  fairness  that  while  the  reasoning  of 

this  case  completely  disposes  of  the  contention  that  the  court 
has  been  shifting  its  position  upon  the  question  of  what 
constitutes  value,  and  that  it  has  finally  reached  a  state  of 
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mind  which  would  compel  it  to  hold  that  fair  or  reasonable 

value  meant  the  cash  investment  made  in  the  property,  it 
was  decided  some  months  after  the  statement  of  Professor 
Commons  before  the  Senate  Committee,  and  hence  he  did  not 
have  its  benefit  in  checking  up  the  correctness  of  the  views 
which  he  there  expressed.  It  is  but  reasonable  to  suppose 
that  in  the  light  of  this  opinion  he  would  feel  compelled  to 
revise  very  materially  some  of  tlie  statements  tliere  made  by 
him. 

San  Joaquin  Co.  v.  Stanislaus  County,  233  U.  S.  454. 

This  case  was  decided  April  27th,  1914. 

It  was  a  bill  to  restrain  the  enforcement  of  orders  passed 

by  the  Uoards  of  Supervisors  of  the  three  defendant  counties, 
establishing  water  rates  to  be  charged  by  the  plaintiff,  the 
San  Joaquin  Co. ;  the  ground  of  the  bill  being  that  the  orders 

deprived  the  plaintiff  of  its  property  without  due  process  of 

■J   

law.  The  question  before  the  Supreme  Court  was  very  nar- 
row, and  is  stated  by  it  in  the  following  language: 

*'If  the  plaintiff  is  entitled  to  six  per  cent,  upon  its 
tangible  property  alone  it  is  agreed  that  the  orders  must 
stand.    But  if  the  plaintiflF  has  water  rights  that  are  to 

be  taken  into  account,  the  rates  fixed  will  fall  sliort  of 
giving  it  what  it  is  entitled  to  and  must  be  set  aside.  The 
Circuit  Court  dismissed  the  bill,  aud  on  this  a])])eal  figures 
are  immaterial,  the  only  question  being  whether  the  prin- 
ciple adopted  is  right." 

Among  other  contentions,  the  defendant  counties  urged  as 
follows : 

**The  water  rights  cost  complainant  nothing. 

"Complainant  was  not  entitled  to  have  its  alleged  water 
rights  valued,  because  it  diverted  the  waters  from  a  public 
stream  for  public  use,  without  cost  to  it  for  such  waters.'' 

In  reply  to  this  contention,  the  court  said : 

*'It  is  not  disinited  that  the  ]~)laintift'  has  a  right  as 
against  ri]^arian  ]^ro])rietors  to  withdraw  the  water  that 
it  distributes  through  its  canals.  Jllicfhcr  the  right  mis 
paid  for,  as  the  plaintiff  says,  or  not,  it  has  been  confirmed 
by  prescription  and  is  now  beyond  attack.  ' 
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There  are  other  contentions  in  the  case  not  material  at 
this  time,  which  were  also  disposed  of  adversely  to  the  de- 
fendants, and  the  decree  was  reversed. 

The  foregoing  is  a  direct  adjudication  that  whether  the  prop- 
erty in  a  rale  making  case  cost  the  plaintiff  anything  or  not 
is  wholly  immaterial, . provided  he  owns  it;  tiiat  the  plaintiff 
owned  certain  water  rights  and  was  entitled  to  have  them 
valued  in  the  case  whether  or  not  it  paid  anything  for  them. 
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